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The student of current decisions will prob- 
ably bear us out in the statement that mem- 
bers of the Supreme Court of Michigan dis- 
sent in more cases than in any other of our 
courts of last resort. In saying this we do 
not intend any reflection upon or criticism of 
that court which stands deservedly high in 
point of ability, for its disagreements, as a 
rule, are on close questions of law and its 
dissenting opinions generally exhibit thought 
and research, and bear upon their face at 
least plausible reason for their existence. 
Though we have frequently noted the dissents 
in that court we are led to speak of it now be- 
cause of the recent appearance of a reporter 
containing two interesting and valuable dis- 
senting opinions. We refer to the cases of 


Adams v. Watkins, 61 N. W. Rep. 774, and 
Schloss v. Feltus, 61 N. W. Rep. 797. 


In the case first mentioned the majority of 
the court holds that one who conveys land 
by an absolute deed, and delivers possession 
to the grantee, cannot show a parol agree- 
ment made when the deed was delivered, and 
by which, as a further consideration for the 
deed, the grantee promised to pay to the 
grantor part of the proceeds of the growing 
crop. Judge Long delivers a dissenting 
opinion concurred in by Judge Montgomery. 
While they admit the general proposition 
that a written instrument of sale of lands 
cannot be changed or varied by parol evidence, 
they contend that the question here is that 
the consideration for the land can be shown 
by parol evidence and that the moneys aris- 
ing from the sale of the crops was a part of 
the consideration; this upon the theory that 
while parol evidence is not admissible to neg- 
ative any consideration for a deed, it is per 
missible to show that it was more or less 
than the amount stated or that it included 
moneys or chattels not mentioned. It is not 
at all certain that the conclusion of the ma- 
jority of the court was justified. 


In the other case, Schloss v. Feltus, it was 
held that a naked, pre-existing debt is not 
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such a consideration for the transfer of a 
stock of goods as to constitute the purchaser 
a bona fide purchaser for value, as against a 
claim by the debtor’s vendor that his sale to 
the debtor was induced by fraud. To this 
proposition Judge Montgomery dissents in a 
vigorous opinion concurred in by Judge 
Hooker. This was a question upon which 
the court might well disagree, for it 
has for years been a bone of contention 
among many of the courts, some following 
what is known as the New York rule, which 
the court did in this case, and others refusing 
to follow it. The dissenting judges, however, 
contend strongly that the Michigan court 
early in its history directly repudiated the 
New York and established the contrary doc- 
trine. 


It is well settled that one who is defrauded 
by a purchaser of goods may rescind the sale 
and recover the goods as against any but a 
bona fide purchaser for value. It is equally 
well settled that the maker of a promissory 
note may set up a failure of consideration as 
against any but a bona jide purchaser for 
value. Judge Montgomery contends that it 
is illogical and confusing to apply in the one 
case a test in determining whether one is a 
bona fide purchaser which does not obtain in 
the other. What, then, he asks, constitutes a 
bona jide purchaser? The payment of a pres- 
ent consideration uncoubtedly does. ‘‘The 
surrender of security by a creditor,’’ he con- 
tinues, ‘‘would likewise constitute a sufficient 
consideration. The reason why an extension 
of time is a sufficient consideration to consti- 
tute the creditor a bona fide purchaser is that 
the cieditor has, for a time, put it out of his 
power to proceed against the debtor. It 
seems to me that he has done this equally if 
he has discharged the original debt. Cer- 
tainly, if the discharge of a pre-existing debt 
can be said to be parting with something of 
value, and a new consideration, when it is 
paid for a promissory note, it is inconceivable 
how it can, on the other hand, be said not to 
be of value, and anew consideration, when 
paid for a bale of cotton.’’ 
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NOTES OF RECENT DECISIONS. 


Conriict or Laws—DeratH BY WRONGFUL 
Act.—The statutory right to recover dam- 
ages for death occasioned by the negligence 
of another has recently been made the subject 
of a very curious ruling by the Supreme 
Court of Vermont in Adams v. Fitchburg R. 
R. Co., 30 Atl. Rep. 687, to the effect that a 
statute of Massachusetts making railroad 
companies liable for death by their wrongful 
act, in an action by the executor of the de- 
ceased, in damages not ‘‘less’’ than a certain 
amount, to be assessed with reference to the 
culpability of the company, and providing 
that in case the deceased leaves no widow or 
child the damages shall go to his next of kin, 
is a penal statute, and that therefore an action 
cannot be brought under that statute in an- 
other State. Adams v. Fitchburg R. R. Co., 
30 Atl. Rep. 687. The question whether a 
statute giving compensation to the relatives 
of the deceased is to be regarded as penal or 
compensatory, of course depends upon its 
wording; but the general tendency is to re- 
gard it as compensatory, unless clearly other- 
wise. If penal, no action lies thereon in an- 
other State; but if compensatory merely, 
suit can be maintained thereon in any State 
where the deceased was domiciled, if the law 
of that State is not inconsistent with that of 
the State under which the action is brought. 
Nelson v. Chesapeake & Ohio R. R., 88 Va. 
971; Wintuska’s Admr. v. Louisville & N. R. 
Co. (Ky.), 20S. W. Rep. 819. The statutes 
need not be precisely alike; it is sufficient if 
they are similar in policy, are founded on the 
same principle, and give substantially the 
same right of action to redress similar wrongs. 
It makes no difference that the mode of dis- 
tribution of the damages recovered is not the 
same, if the provision of the statute under 
which the suit is brought can be carried out 
by the existing legal machinery of the courts 
of the forum; nor does it alter the case that 
the limit of recovery is fixed in the one case 
by statute, but left in the other to the discre- 
tion of the jury. Hanna v. Grand Trunk 
Railway Co., 41 Ill. App. 115. (In this case 
the action was brought under the laws of Can- 
ada.) But suit cannot be brought in a Fed- 
eral court in the State of the domicile, by 
any one not authorized to sue by the laws of 
the State of the injury, though such person 





is authorized to sue by the laws of the for- 
mer State. Wilson v. Tootle, 55 Fed. Rep. 
211. When the laws of the two States are 
radically different, such a suit cannot be 
maintained. St. Louis, Iron Mountain & So, 
Ry. Co. v. McCormick, 71 Tex. 660, 9S. W. 
Rep. 540; Belt v. Gulf, C. & S. F. Ry. Co, 
(Tex.), 22S. W. Rep. 1062; and when the 
laws of the State of the injury (in this case 
Mexico), give no right of jaction, no suit can 
be maintained in another State. De Ham vy, 
Mexican Nat. R. R. Co. (Tex.), 22 S. W. 
Rep. 249. There is an instructive article on 
this subject, by Gilbert E. Porter, in 35 Cent. 
L. J. 185. 





Acciwent InsuRANCE—DEATH IN A Ficat, 
—The Supreme Court of Missouri decide in 
Lovelace v. Travelers’ Protective Associa- 
tion, 28 S. W. Rep. 877, that in determining 
the meaning of the term ‘‘accident’’ as used 
in an accident policy, the natural and reason- 
able import of the whole contract must be 
taken into consideration. It appeared here 
that the policy containing these words, 
‘4,000, shall be paid in case of death by ac- 
cident,’’ and ‘‘shall be entitled, in case of 
his death from natural causes, to $100,”’ and 
the insured met his death in a fight in which 
he voluntarily engaged, it was held that the 
beneficiary under the policy was entitled to 
recover as for death by accident. Barclay, 
J., says in part: 


We find the following definitions of “accident” in 
the law dictionaries: ‘“‘Death by accident means 
death from any unexpected event which happens as 
by chance, or which does not take place according to 
the usual course of things.”” Anderson (1889). “An 
unusual or unexpected event.’”? (1879). ‘‘An event 
which, under the circumstances, is unusual, and 
unexpected by the person to whom it happens.” 
Bouvier (1883). “A casualty; an act of Provi- 
dence; an event that takes place without one’s fore- 
sight or expectation.” Burrill (1887). ‘An extraor- 
dinary incident; something not expected.” Whart. 
Law Lex. (1883). The larger dictionaries of the En- 
glish language furnish these, among other, definitions 
of “Accident,” viz.: ‘In general, anything that hap- 
pens or begins to be without design or as an unfofe- 
seen effect. * * * Specifically an undesirable orun- 
fortunate happening; * * ‘* a casualty or mishap.” 
Century (1889). “Literally, a befalling; an event that 
takes place without one’s foresight or expectation; 
an undersigned, sudden, an unexpected event; * * * 
often an undersigned and unforeseen occurrence of 
an afflictive or unfortunate character; a casualty; 
mishap; as, to die by an accident.”” Webster, Inter 
national (1892). “‘An event proceeding from an Ul 
known cause, or happening without the design of the 
agent; an unforeseen event; incident, casualty; 
chance.” Worcester (1888). On several occasions 
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the courts have approved or quoted some of the fore- 
going definitions in dealing with the subject of acci- 
dent insurance. Schneider v. Insurance Co. (1869), 24 
Wis. 30; Insurance Co. v. Martin (1869), 32 Md. 315; 
Ripley v. Assurance Co. (1870), 2 Bigelow, Cas. 741, 
Fed. Cas. No. 11,854; Insurance Co. v. Burroughs 
(1871), 69 Pa. St. 51; Supreme Council, etc. v. Garri- 
gus (1885), 104 Ind. 140, 3 N. E. Rep. 818. In other cases 
they have freely used the word in decisions, in the 
broad meaning which those definitions express. Vin- 
cent v. Stinehour (1835), 7 Vt. 62; Bostwick v. Stiles 
(1868), 85 Conn. 195; Clements v. Railway Co. (1894), 
2Q. B. 482. Some special cases on accident policies, 
different from that now before us, furnish, neverthe- 
less, opinions of learned judges which cast some use- 
ful light on the present controversy. In Sinclair v. 
Assurance Co. (1861), 4 Law T. (N. S.) 15,a case 
wherein the court of queen’s bench denied a right of 
recovery for death caused by asunstroke sustained 
by the master of a ship in China, holding that such 
death was not ‘ta personal injury arising from an ac- 
cident at sea,”? it was said by Chief Justice Cock- 
burn: “It is difficult to define the term ‘accident,’ as 
used ina policy of this nature, so as to arrive with 
perfect accuracy at the boundary line between death 
from accident and death from natural causes. At the 
same time we think we may safely assume that in the 
term ‘accident,’ ¢s so used, some violence, casualty, 
or vis major is necessarily involved.”” In Fenwick 
y. Schmalz (1868), L. R. 3 C. P. 318, Willes, J., held 
that a snowstorm was not an accident (as mentioned 
inacharter party), because it is one of the ordinary 
operations of nature. He said it “is an incident, 
rather than an accident.”? He then remarked: ‘An 
accident is not the same as an occurrence, but is 
something that happens out of the ordinary course of 
things.” In Ripley v. Assurance Co. (1870), already 
cited, itis said: ‘“‘In the more popular and common 
acceptation of the word ‘accident,’ if not in its pre- 
cise meaning, includes any event which takes place 
without the foresight or expectation of the person 
acted upon or affected by the event.’? Death by 
drowning (Winspear Insurance Co. [1880] 6 Q. B. 
Div. 42), and by fright (McGlinchey v. Casualty Co. 
[1888], 80 Me. 251, 14 Atl. Rep. 18) have been held to 
be deaths by accident under policies of much nar- 
rower scope than that now before the court. 

We have quoted these various cases, definitions and 
comments, not with a view io approve or criticise any 
one of them, but to indicate the very wide range of 
meaning borne by the word “‘accident,’? when unac- 
companied with any limitation in the context. We 
shall not attempt to furnish any general definition of 
anaccident in the particular case before us, further 
than the conclusion we shall announce may imply. 
The learned counsel for defendant concedes the force 
ofthe argument deduced from the ordinary mean- 
ings of the word, but insists that they cannot apply 
where the insured has voluntarily assumed the risk 
which proves tu be fatal,—in this instance, by enter- 
ing into the altercation which led to his death. But 
there is one weak point in that contention. There is 
no proof whatever that the insured had any cause or 
Teasonable ground to anticipate that he would de shot 
or killed when he undertook to attempt to eject 
Graves from the hotel. There is no proof that Graves 
exhibited a weapon, or made any remarks indicating 
4 purpose to shoot, before the affray. The mere fact 
that Lovelace engaged in or brought on a fight in the 
manner described did not of itself indicate that he 
sought death, or had reason to expect it as a conse- 
quence of his action. InSchneider v. Insurance Co. 





(1869), 24 Wis. 28, a party was allowed to recover 
upon an accident policy, though it appeared he had 
been negligent in attempting to board a moving train 
ofcars. The court said: “There is nothing in the 
definition of the word (accident) that excludes the 
negligence of the injured party as one of the elements 
contributing to produce the result. * * * Anac- 
cident may happen from an unknown cause. But it is 
not essential that the cause should be unknown. It 
may be an unusual result of a known cause, and there- 
fore unexpected by the party. And such was the 
case here, conceding that the negligence of the de- 
ceased was the cause of the accident.” Page 30. That 
decision was approvingly followed in the case from 
the 32 Md. report already cited. In Keene vy. Asso- 
ciation (1894), 161 Mass.—, 36 N. E. Rep. 891, a recov- 
ery onan accident policy was sustained where the 
assured was run down while passing over a street 
crossing of a railway track in front of a moving 
freight car, notwithstanding the policy required the 
assured “‘to use all due diligence for personal safety.” 
In Cornish v. Insurance Co. (1889), 23 Q. B. Div. 453, 
it appeared that the insured met his death by at- 
tempting, in broad daylight, to cross the main line of 
a railway in front of a coming train, which struck and 
killed him. The English Court of Appeals held that 
there could be no recovery upon a policy which ex- 
cepted, from the risks insured against, accidents hap- 
pening “‘by exposure of the insured to obvious risks 
of injury.” But Lindley, L. J., who delivered the 
leading opinion, placed the ruling upon the language 
just quoted, remarking, in so doing: ‘We accept the 
view of the jury that this accident may be called an 
‘ordinary misadventure,’ but the question is whether 
the policy covers it.”” He thus characterized the mis- 
hap as an “accident,” notwithstanding the gross neg- 
ligence of the insured. In Insurance Co. v. McKonkey 
(1888), 127 U. S. 661, 8Sup. Ct. 1860, where the insured 
had been killed by a shot (whether fired by himself 
or by another was in issue,) the Supreme Court of 
the United States based a similar ruling, denying a 
recovery, on the express terms of the policy, except- 
ing from its scope “intentional injuries inflicted by the 
insured or any other person.” A like ruling was made 
in construing the same language of an accident policy 
in this State. Phelan v. Insurance Co. (1889), 38 Mo. 
App. 640. In other cases it has been held that death 
produced by the direct violence of a third party is 
none the less an accident, as regards the insured, be- 
cause the injury was intentially inflicted by the third 
party. Hutchcraft’s Ex’r v. Travelers’ Ins. Co. 
(1888), 87 Ky. 300, 8 S. W. Rep. 570; Richards y. In- 
surance Co. (1893), 89 Cal. 170, 26 Pac. Rep. 762. But 
in the former case a recovery was denied because of a 
clause in the policy similar to that quoted above from 
the McConkey Case, It has been declared, with 
reference to fire insurance, that even gross negli- 
gence of the insured will not defeat a recovery in the 
absence of stipulations having such an effect. Shaw v. 
Robberds (1838), 6 Adol. & E. 75; Insurance Co. y. 
Glasgow (1844) 8 Mo. 713; Johnson v. Insurance Co. 
(1862), 4 Allen, 888; Insurance Co. vy. Parisot (1878), 35 
Ohio St. 35. In Supreme Council, etc. v. Garrigus 
(1885), 104 Ind. 183, 3 N. E. Rep. 818, it was ruled that 
where the insured engaged in a fight without fault on 
his part, in consequence of which he received injuries 
resulting in his death, the latter was an “accident,” 


within the meaning of a benefit certificate. In view 
of the definitions and legal precedents above quoted 
and cited, and of the very general terms of the policy 
under consideration, we eonclude that its reasonable 
and natural meaning includes within the term “‘acci- 
dent” such a death as Lovelace met. 
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Lire Insurance — PayaBLeE To HErrs— 
Crepitors.—It is held by the Supreme Court 
of Georgia in Hubbard v. Turner, 20 S. E. 
Rep. 640, that the word ‘‘heirs,’’ in a policy 
of life insurance payable to the ‘‘heirs or as- 
signs’ of the assured after his death, he 
never having bad a wife or child, is to be 
construed as meaning his next of kin accord- 
ing to the statute of distributions, which in 
Georgia, when the decedent leaves no widow, 
is the same as the statute of descent or in- 
heritance. Although the heirs, as beneficiaries 
of the policy, are to be ascertained by refer- 
ence to the statute, they become beneficiaries 
and take their interest, by virtue alone of the 
contract in their behalf embraced in the pol- 
icy, and not in any respect by virtue of the 
statute ; wherefore, on the death of the as- 
sured intestate without having assigned the 
policy, they take its proceeds as purchasers, 
and not as heirs or distributees. This being 
so, these proceeds are no part of the estate 
of the assured, and are not subject to the 
claims of his creditors, unless, by reason of 
some fraud, actual or constructive, com- 
mitted by the assured upon their rights in 
taking out or keeping up the policy, the 
creditors are equitably entitled to follow and 
reclaim money invested in the policy which 
ought to have been used or reserved for use 
in satisfying their demands. The following 
is from the opinion of the court: 

We are aware there are decisions contrary to the 
conclusion we have reached in this case, but we are 
nevertheless satisfied with the correctness of our 
judgment, and will mention a few authorities which, 
to some extent, sustain it. The case of Mullins v. 
Thompson, 51 Tex. 7, in which it was held that a pol- 
icy payable tothe “heirs or assigns” ofthe assured 
was assignable by him, but, not having been assigned, 
the heirs were entitled toits procee.is on the death of 
the assured, is very much in point. In Pace v. Pace, 
19 Fla. 438, the word “‘for the benefit of the estate of 
the insured” were, by the aid of extrinsic evidence, 
construed to mean that the policy was for the benefit of 
a minor child, and that its proceeds did not go to the 
admunistrator of the assured. The Supreme Court of 
Missouri, in Loos v. Insurance Co., 41 Mo. 538, held 
that the words “heirs or representatives,” in a policy 
of life insurance, entitled the heirs or next of kin to 
the money, as against the executor or adminisfrator to 
the assured, it appearing from the context that the 
object of the assured was to make provision for 
his family. So, in Hodges’ Appeal (Pa.),9 Ins. 
Law J. 709, it was held that the phrase 
“heirs and legal representatives,” in an _ insur- 
ance policy, meant the next of kin, and that 
the fund was no part of the decedent’s estate which 
his administrator was entitled to receive. In Gris- 
wold v. Sawyer, 125 N. Y. 411, 26N. E. Rep. 464, it 
was held that the words “legal representatives” may- 





be shown to be the ‘dependent family of the assured, 
and not his administrator, overruling Griswold y, 
Sawyer, 56 Hun, 12,8 N. Y. Supp. 517, 565, 960. In 
Weisert v. Muehl, 81 Ky. 336, it appeared that the ag- 
sured took out a policy payable “‘to his heirs;” and it 
was held that the persons answering that description 
at the time of his death were entitled to the proceeds 
of the policy in preference to the widow, to whom the 
assured had specificially bequeathed the amount due 
on this policy by will. As to the meaning of the 
words “heirs” and “‘legal heirs” as used in policies of 
life insurance, see Wilburn vy. Wilburn, 88 Ind. 55, 
and Gauch vy. Insurance Co., 88 Ill. 251. Many of the 
above-cited cases strongly support the interpretation 
we have given the word ‘heirs’ as used in the policy 
before us; and the reasoning of these cases, and the 
authorities they cite, also, as stated above, sustain 
our conclusion that the creditors of Hardwick were 
not entitled to the proceeds of this policy as against 
the claim of his heirs at law. The fact that the 
money was paid by the insurance company to the ad- 
ministrator, while it may tend to show that, in the 
opinion of the managers of the insurance company, 
he was the proper person to receive it, will not pre- 
vent the heirs from claiming the money, if they are 
really entitled to it, as we have held. Judgment af- 
firmed. 





Raitroap Company—NEGLIGENCE — Hos- 
pITaL—Matpractice.—In Eighmy v. Union 
Pacific Ry. Co., 61 N. W. Rep. 1056, de- 
cided by the Supreme Court of Iowa, it was 
held that a railway company voluntarily fur- 
nishing a hospital for the treatment of its em- 
ployees in case of injury is not liable, pro- 
vided it employ competent surgeons, for their 


malpractice. The court said in part: 

The next question to be determined is, to what ex- 
tent isthe defendant liable for the negligence of its 
physicians and surgeons? There is but little evidence 
in regard to its medical department. It seems to have 
included a hospital building, of which Dr. Gibbs had 
charge. The plaintiff went there to have his hand 
treated, and was placed in a room and given a bed. 
But he refused to remain there and went to an hotel. 
It does not appear that the defendant was under any 
obligation by contract to furnish surgical and hospital 
accommodations for its injured employees, and, so far 
as is shown, its doing so was wholly voluntary. Its 
employees were under no obligation to avail them- 
selves of the facilities for treatment offered, and paid 
nothing for them when accepted. That the defend- 
ant maintained its medical department for its own ad- 
vantage, and not for charitable purposes only, may be 
presumed; but that does not alter what appears to be 
the fact, that it was not maintained to discharge any 
statutory or contractual obligations. In the case of 
O’Brien vy. Steamship Co. (Mass.), 28 N. E. Rep. 266, 
the plaintiff sought to recover for damages alleged to 
have been caused by the negligence of the surgeon of 
the defendant. He had been employed by the de- 
fendant under an act of congress which required 
every steamship or other vessel engaged in carrying 
or bringing passengers, other than cabin passengers, 
exceeding 50in number, to carry a duly competent 
and duly qualified surgeon or medical practitioner, 
who should be provided with surgical instruments, 
medical comforts, and medicines proper and neces 
sary for diseases incident to sea voyages. ‘he ser¥ 
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ices of such surgeon or medical practitioner were re- 
quired to be promptly given, in any case of sickness 
or disease, to any of the passengers who should need 
his services. It was said that the masters or owners 
of the vessel do their whole duty under that statute 
when they employ a duly qualified and competent 
surgeon and medical practitioner and supply him 
with all necessary and proper instruments, medicines, 
and medical comforts, and have him in readiness for 
such passengers as choose toemploy him. That rule 
was followed in Allan v. Steamship Co., N. Y. App., 
80 N. E. Rep. 483. In Laubheim vy. Steamship Co., 107 
N. Y. 229,13 N. E Rep. 781, it was said: “If, by law 
or by choice, the defendant was bound to provide a 
surgeon for its ships, its duty to its passengers was to 
select a reasonably competent man for that office, and 
itis liable only for a neglect of that duty. * * * It 
is responsible solely for its own negligence, and not 
for that of the surgeon employed. In performing 
such duty, it is bound only to the exercise of reason- 
able care and diligence.”” In McDonald v. Hospital, 
120 Mass. 432, the plaintiff sought to recover for dam- 
ages caused by unskillful treatment. The defendant 
was a public charitable institution. It was held that 
it was, at most, liable only fora failure to use due 
care in selecting its inferior agents, and if it had used 
such care in selecting the surgeon of whose conduct 
complaint was made, it was not further liable. We 
are of the opinion that the rule of the cases cited is 
applicable in this case. The charge ofthe court in 
regard to the liability of the defendant for the acts 
and omissions of its surgeons was based on the theory 
that it was responsible for their negligence. In that 
respect the charge was erroneous. 





INJUNCTION AGAINST USE OF P1ano.—In 
Feeney v. Bartoldo, 30 Atl. Rep. 1101, de- 
cided by the Court of Chancery of New Jer- 
sey, it was held that where a saloon keeper 
causes a piano to be played in his saloon each 
night from 7 o’clock till 10, and sometimes 
till 11 o’clock, to the music of which dancing, 
accompanied by loud noises, is indulged in, 
the effect of which is to prevent the occupant 
of an adjoining dwelling from sleeping, a pre- 
liminary injunction will, at the suit of such 
occupant, be granted, restraining the use of 
the piano after 9 p.m. The court says: 


This is an application for a preliminary injunction, 
restraining the defendant from the use ofa piano. 
The defendant is the owner of a saloon next adjoin- 
ing the dwelling of the complainant. In this saloon 
the defendant makes sale of beer and other liquors, 
and on the 5th of January of the present year placed 
therein a piano, which has been played every night 
except Sunday nights, from 7 o’clock until 10, and 
sometimes until after 11 o’clock. This is accompanied 
with dancing and loud noises by the customers of the 
defendant. The effect of this musical and pedestrian 
performance is to so greatly annoy and disturb the 
complainant and his wife and children that they are 
unable tosleep at night during the continuance of 
these noises. Hence the application for the interference 
ofthis court. That the defendant hasa right to the 
ordinary and proper use of a piano in his saloon, and 
that his customers have a right to dance to the music 





as expressed by such instrument, there can be no 
doubt. There is no distinction between citizens in 
this respect. Every citizen is permitted to possess 
himself of the instrument, and also to enjoy a dance. 
But it is equally well settled that every citizen, in the 
exercise of his individual rights in the use of his 
property, is limited to such use as will not in- 
terfere with the reasonable rights of others in the 
enjoyment of their property. With these funda- 
mental principles, concerning which there can be no 
dispute, and with the cases of Thompson v. Behr- 
mann, 37 N. J. Eq. 345; Walker v. Brewster,5 L. R. 
Eq. 25, and Soltau v. De Held, 2 Sim. (N. 8S.) 183, asa 
guide, I do not see my way clear todeny the prelimin- 
ary injunction, so far as to restrain the use of this in- 
strument after 9 o’clock in the evening. This may 
abridge the supposed enjoyment of the defendant 
and his customers; but if the allegations of the bill 
sustained by the affidavits annexed thereto are at all 
to be relied upon, the defendant’s legal rights will not 
in any sense be impaired. If the defendant desires, 
he can by application to the court, have the case 
promptly brought to a final hearing, and speedily dis- 
pose of, unless the complainant shall insist upon such 
delay as the ordinary practice of the court may toler- 
ate. In case the complainant should in any sense re- 
sist a speedy hearing of the cause, the court would 
feel itself at liberty to dissolve the injunction. I will 
advise an order that an injunction ‘do issue restrain- 
ing the use of the piano by the defendant or his 
agents after the hour of nine o’clock in evening. 





CriminaL Law—EvipenceE—INCOMPETENCY 
or UNANSWERED LetTER.—In People v. Col- 
burn, 38 Pac. Rep. 1105, before the Supreme 
Court of California it was held that a letter 
found on the person of a defendant when ar- 
rested for robbery, containing damaging state- 
ments and warnings to keep out of the reach 
of the officers, and identified by a witness as 
having been written by him to defendant, is 
inadmissible in the absence of evidence that 
defendant answered it or acted on the in- 
formation contained therein. The possession 
of unanswered letters is not such evidence of 
acquiescence in their contents as to make 
them admissible in a civil case, and a letter 
found upon a prisoner when arrested has been 
held to be no evidence of the facts stated in 
it. Rap. Cr. Law, Sec. 283; Whart. Cr. Ev., 
Sec. 682: People v. Green, 1 Parker, Cr. R., 
11; Com. v. Edgerly, 10 Allen, 184; Smith 
v. Shoemaker, 17 Wall. 630. There are ex- 
ceptions to the rule—as, for instance, where 
it is shown that the defendant has acted upon 
the information contained in the letter; or 
where he has answered it, in which case so 
much of the letter as is explanatory of his an- 
swer is admissible; or where the party re- 
ceiving the letter has by his acts or conduct 
invited the sending of it to him. 





210 


CENTRAL LAW JOURNAL. 


No. ll 








STOCKHOLDERS’ LIABILITY AND THE 
STATUTE OF LIMITATIONS. 


1. Unpaid Balance—A Trust Fund.—The 
stockholders’ liability for corporate debts 
may arise either from the fact that the stock 
subscribed or owned by him is not fully paid 
in, or it may be imposed upon him by the 
terms of the charter, either as a part of the 
undertaking of his contract of subscription 
to the capital stock, or as a penalty for the 
violation of regulations prescribed for the 
government of corporations. As to stock 
subscribed and unpaid the stockholder is, in 
equity, regarded as the trustee of an express 
trust. As such the statute will not run in his 
favor until the open and unequivocal repudi- 
ation of that relation.' ‘‘As long as the 
company was organized and doing business,’’ 
said the Alabama Court, in Curry v. Wood- 
ward,” ‘‘ these relations between it and the 
stockholders, and this recognition by them 
of these moneys as part of its capital con- 
tinued. During this time there was no ad- 
versary attitude or claim from which the 
statute ‘of limitations could begin to run 
against it, and we presume no one of the 
stockholders imagined that if the business 
was prosperous, so that for six, eight or ten 
years, instead of having to pay this money 
in they were receiving dividends from the 
income, and if afterwards in the consequence 
of losses by fire, or otherwise, it became 
necessary, in order to pay its policies, to raise 
more money than the company had, he could 
set up the statute in opposition to a call to 
pay in his stock. There would be in sucha 
case, by virtue of their relations and par- 
ticipations in the profit, an acknowledged 
continuing liability for it to the company. 
Until the call was made, or there was an evi- 
dent disbandment of the company and re- 
linquishment of business, the statute of lim- 
itations would not begin torun.’’ The same 
idea is expressed by the Supreme Court 
of Mississippi in Payne v. Bullard:® 
‘*This trust fund’’ (referring to the capital 
stock, ) ‘‘is usually administered by the direc- 
tory as the agent of the stockholders; and 
after the payment of the stock the directory 
alone is looked to for its faithful manage- 

! Hightower v. Thornton, 8 Ga. 486; Payne v. Bul- 
lard, 23 Miss. 88; Curry v. Woodward, 53 Ala. 76. 


2 53 Ala. 376. 
23 Miss. 90. 





ment. But before its payment the stock. 
holders themselves are chargeable with the 
trust in favor of the creditors of the bank, 
The stock is the fund which the creditors 
trust. They have no direct means of com- 
pelling its payment until they have obtained 
judgment at law. They become the benefi- 
ciaries of the trust by receiving the notes, and 
the stockholders, as the persons bound by the 
trust, cannot oppose the statute of limitations 
to their claim to have the stock paid up. If 
the corporation does not compel payment of 
the stock, the subscribers must be deemed 
to hold it for the corporation subject to its 
call. It is a subsisting and continuing trust 
and confidence to which the statute of lim- 
itations has no application. Test the prin- 
ciple by the converse state of facts. Suppose 
the stock to be all paid, the bank to go on 
prosperously, that no dividends are declared, 
but the whole is permitted to accumulate 
until the charter is about to expire. Then 
that the stockholders claim their respective 
amounts of stock with the accrued profits; 
but the directors refuse to pay, and interpose 
the statute of limitations to that part which 
is more than six years’ standing. No one 
can believe that the statute would bam in 
such a state of the case, because of the trust 
reposed. There is no adverse holding; the 
stockholders compose the corporation.’ In 
pursuance of this idea it has been held that 
even though an action may have accrued 
against the stockholder on his unpaid stock, 
because of the insolvency of the company, 
yet the statute will not begin to run in his 
favor against a corporate creditor whose 
cause of action matures after the insolvency 
until a cause of action has accrued in favor 
of the latter.* 

2. Liability for Unpaid Stock Formulated 
and Fixed by Statute.—Where the liability of 
the stockholder, although founded upon this 
equity, is formulated by the charter or gov- 
erning statute and imposed upon him as 4 
part of his contract of subscription, the 
statute of limitations beginsto run against 
that liability at the time when, under the 
terms of the statute, the cause of action 
accrues to the creditor on the liability. Thus, 
under a statute making stockholders individ- 
ually liable for corporate debts, to the extent 


4 McGinnis v. Barnes, 23 Mo. App. 418; McGinnis V. 
Kortkamp, 24 Mo. App. 378. 
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of their respective holdings, until the whole 
amount of stock fixed and limited by the 
company shall have been paid in, but also 
further providing that there shall be no 
liability unless suit shall be brought against 
the company on the debt within one year 
after it becomes due, it was held that the 
stockholders’ liability accrued and the statute 
began to run from the beginning of the action 
against the company.° Under a statute mak- 
ing the return of a nulla bona execution a 
condition of the stockholders’ liability, the 
statute begins to run from the end of the 
sixty days allowed the sheriff to make the 
return, or the lapse of reasonable time for 
proceedings by the creditor to procure the 
return.” In many instances the corporate 
charters, or governing statutes, provide that 
stock subscribed but not paid in shall be 
subject to the call or assessment of the di- 
rectors or corporate trustees. In such cases 


the stockholders’ liability on the stock does not 
accrue and the statute does not begin to run 
in his favor until such assessment is made 
either by the corporate authorities,’ or by a 
court of equity seeking to enforce the trust for 


the benefit of the creditors.* There are cases, 
indeed, and very respectable authority, too, 
which hold that when a corporation aban- 
dons its charter, ceases to do business and as- 
signs all its effects, including the unpaid 
subscriptions for stock, to trustees for the 
benefit of creditors, so that calls cannot be 
made in the mode prescribed by the contract 
of subscription, the debt for unpaid stock is 
to be regarded, as between the trustees or 
creditors and the subscribers, as payable on 
demand without a formal call, and that such 
demand must be made within a reasonable 
time,” and that the statute of limitations 
would then begin to run in the stockholder’s 
favor.!° 


5 Handy v. Draper, 28 Hun, 256; Hardman vy. Sage, 
124. N. Y. 25, 26 N. E. Rep. 354. 

® Mills v. Hicks, 44 N. Y. Superior Ct. 527; Christen- 
son v. Quintard, 86 Hun, 334. 

7 Thompson vy. Reno Say. Bk. 19 Nev. 171, 7 Pac. 
Rep. 870; Curry y. Woodward, 53 Ala. 376. 

8 Glenn y. Williams, 60 Md. 93, 122; Harmon v. 
Page, 62 Cal. 448; Lewis v. Glenn, 84 Va. 947, 986, 6 S. 
E. Rep. 866, 886; Glenn v. Howard, 81 Ga. 383, 8 S. E. 
Rep. 636; Glenn y. Foote, 36 Fed. Rep. 824; Glenn vy. 
Semple, 80 Ala. 159; Lehman vy. Glenn, 87 Ala. 618, 6 
South. Rep. 44; Semple v. Glenn, 91 Ala. 245, 9 South. 
Rep. 265; Glenn v. Saxton, 68 Cal. 353. 

® Hatch vy. Dana, 101 U. S. 205. 

” Glenn v. Dorsheimer, 23 Fed. Rep. 695, 24 Fed. 





8. Other Statutory Liability.—Where the 
liability of the stockholder is not for the 
unpaid balance of the stock subscribed, and 
is not based upon the equity of the creditors 
in the stock as a trust fund for their benefit, 
but is imposed upon him by statute as a part 
of his obligation, as a stockholder, irrespect- 
ive of the fact whether his stock is full paid 
or not, somewhat different principles become 
applicable and control the running of the 
statute. The ordinary rule is that stockhold- 
ers are not liable for corporate debts. Their 
undertaking is usually satisfied by the pay- 
ment in full of the stock subscribed. But it 
is the prerogative of the sovereign, in grant- 
ing a franchise of incorporation, to impose as 
conditions such individual liability upon the 
stockholders as it may deem most in accord- 
ance with the principles of an enlightened 
public policy and best calculated to prevent 
fraud and to protect the public and corporate 
creditors. It may withhold all or a portion 
of that individual exemption from liability for 
corporate debts usually incidental to cor- 
porate capacity." The liability so resulting 
may be either primary, as that of an original 
contractor or partner, or secondary, as that 
of a guarantor or surety. Thus, where the 
charter though granting corporate capacity 
makes the stockholders ‘‘jointly and sever- 
ally, personally liable for the payment of all 
debts,’’ it was held that they were principal 
debtors.” And so, too, where such liability 
was limited so as to continue only until the 
capital stock was paid in and the fact certi- 
fied A provision in the charter of a bank 
that stockholders ‘‘shall be individually lia- 
ble in amount equal to double the amount 
of stock owned by them for all the debts of 
such bank,’’ was held to create an original 
primary liability, although it was provided 
in another statute,” that private property of 
stockholders should not be levied upon while 
corporate property could be found with which 


Rep. 536; Glenn v. Priest, 28 Fed. Rep. 907; Curry v. 
Woodward, 53 Ala. 371. 

11 Murfree on Foreign Corp., § 398, and cases cited. 

12 Harger v. McCullough, 2 Denio, 119; Southmayd 
v. Russ, 3 Conn. 52; Flour City Nat. Bk. v. Wechse- 
berg, 45 Fed. Rep. 457; Viele v. Wells, 9 Abb. N. C. 
277. 

18 Haynes v. Brown, 36 N. H. 545, 563; Jessup v. 
Carnegie, 80 N. Y. 441; Kimball v. Davis, 52 Mo. App. 
194, 


14 Stat. Minn. 1849 58, p. 858, § 21. 
15 Id. p. 382, p. 24. 
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to satisfy the same, and a nulla bona return 
was madesufficient proof that corporate prop- 
erty could not be found.’ 

But the liability under a statute making 
stockholders jointly and severally liable for 
all debts, until the capital stock is paid in, 
and the fact properly certified, was held tobe 
secondary or collateral to the company’s un- 
dertaking."” And so, where the statute made 
the stockholders liable to an amount equal to 
their stock subscribed, in addition to said 
stock, for the purpose of securing the credit- 
ors of the company.” These decisions are 
important in considering the running of the 
statute of limitations in favor of such stock- 
holders. Where the liability is original and 
primary the action accrues against the stock- 
holder as soon as it does against the com- 
pany and the statute begins running in his 
favor at that time.” But, on the other hand, 
where the stockholder’s liability is secondary 
and collateral to the liability of the company, 
and it is incumbent upon the creditor to ex- 
haust his remedy against the company before 
his right of action will accrue against the stock- 
holder or the statute of limitations begins torun 
in the latter’s favor.”” While, of course, the re- 
turn of a nulla bona execution is the most obvi- 
ous and satisfactory evidence that the creditor 
has exhausted his remedy against the princi- 
pal debtor, it is not the sole evidence of that 
fact nor always essential. Where acompany 
has become wholly insolvent and made an as- 
signment, the law will not require the doing 
of a vain thing, and the right of action of the 
creditors accrues against the stockholders 
without any prior proceedings against the 
company, and the statute of limitations be- 
gins to run at that time.*) This result will 
follow even though the demand against the 
company has not matured.” 

Wituiam L. Murrres, Jr. 


16 Paine v. Stewart, 33 Conn. 516. 

17 Knowlton y. Ackley, 8 Cush. 93; Woods v. Wicks, 
75 Tenn. (7 Lea) 40. 

18 Wright v. McCormack, 17 Ohio St. 86. 

19 Green v. Beckman, 59 Cal. 545; Mitchell v. Beck- 
man, 64 Cal. 117; Corning v. McCullough, 1 N. ¥. 47, 
55; Terry v. Tubman, 92 U. S. 156; Long v. Bank, 90 
N. C. 405. 

2 Barrick v. Gifford, 47 Ohio St. 180, 24 N. E. Rep. 
259. 

21 Barrick v. Gifford, 47 Ohio St. 180, 24 N. E. Rep. 
259; Powell v. Oregonian Ry. Co., 38 Fed. Rep. 187; 
Garesche v. Lewis, 93 Mo. 197, 6S. W. Rep. 54. 

22 Garesche v. Lewis, 93 Mo. 197,6 S.§{W. Rep. 54; 
Contra: Rentchler v. Kunkelman, 17 Ill. App. 343. 





HUSBAND AND WIFE — DIVORCE—SUPPORT 
OF CHILDREN. 


FULTON V. FULTON. 


Supreme Court of Ohio, February, 5th, 1895. 

Where a divorce, a vinculo has been granted to a 
husband on account of the aggression of the wife, and 
the minor children of the parties assigned to the cus- 
tody of the divorced wife, without an order respecting 
their maintenance, and while soin her custody she 
furnished to them necessaries, she cannot recover 
against ber former husband, their father, for her 
expenditures in this behalf, in the absence of proof 
of a promise by him to pay for such necessaries or of 
arequest that they should be furnished to the chil- 
dren. 


BRADBURY, J.: The defendant in error was 
divorced from the plaintiff in error in a suit 
brought by him for her aggression. She was 
awarded $1,500.00 for alimony, and two small 
children, the fruit of the marriage, were by the 
decree, placed in her custody, but no order was 
made respecting their maintenance. 

She, living apart from the defendant in error, 
supported the two children, and the question to 
be determined is whether she can maintain an 
action against him for board, clothing, etc., 
which she has furnished to them,in the absence 
of any proof of a request by him that the sup- 
port should be provided, or of a promise to pay 
for it when provided. Upon this subject the 
Court of Common Pleas charged the jury as 
follows: 

“It is conceded that at the September term, 
1886, the defendant obtained a decree of divorce 
from the plaintiff for cruelty to him; that the 
court gave her alimony in the sum of $1,500.00 
and the castody of the children till its further 
order, and that she has ever since had the chil- 
dren and boarded and clothed them. This casts 
upon the defendant the legal obligation to pay 
her what that board and clothing is reasonably 
worth. 

“It makes no difference whether it was done 
with the defendant’s consent or not, or at his 
instance and request. Plaintiff's right to re- 
cover is not founded in the defendant’s promise 
to pay, either expressed or implied, but upon his 
legal duty to provide for his children; and the 
order of the court giving her the custody of the 
children and the caring for them thereafter by 
the plaintiff, makes the defendant liable to pay 
the plaintiff what that board and clothing is 
fairly and reasonably worth.” 

To this portion of the charge the defendant 
accepted, and the question in issue between the 
parties was thus brought into the record. The 
defendant in error contends that this question is 
settled in her favor by the case of Pretzinger V. 
Pretzinger, 45 Ohio St. 452. In that case this 
court held that: ‘“The obligation of a father 0 
provide reasonably for the support of a minor 
child until the latter is in a condition to provide 
for his own support, is not impaired by 
a decree which divorces the wife a vin- 
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culo, on account of the husband’s misconduct, 
gives to her the custody, care and nurture of the 
child, and allows her a sum as alimony, but with 
no provision for the child’s support.’’ In that 
ease, asin the one under consideration, no ques- 
tion arose respecting the rights of the child to 
reasonable support. In both instances the neces- 
saries had already been furnished by the divorced 
mother, and she was seeking reimbursement from 
the father. The contention, therefore, related 
solely to the relative duties of the father and 
mother of minor children, where the parents are 
living separate in consequence of a divorce a vin- 
culo, had between them, and the children had 
been awarded to the custody of the mother. 

Where separation and divorce result from the 
misconduct of the husband, the Pretzinger case, 
supra, asserts the primary liability of the father, 
in a contest between him and the mother, and in 
such case theright ofthe mother to recover 
against the father for such reasonable necessa- 
ries as she has furnished, is established. That 
case is grounded in the principle that as the 
primary liability rests upon the father, he cannot, 
by his own misconduct, shift it to the mother. 
Dickman, J., saying in reference to the natural 
duty resting on parents to support their children 
that: “This natural duty is not to be evaded by 
the husband’s so conducting himself, as to render 
it necessary to dissolve the bonds of matrimony. 
* * * [tisnot the policy of the law to deprive 
children of their rights on account of the dis- 
sentions of their parents * * * or to enable 
the father to convert hisown misconduct into a 
shield against parental liability.”’ Pretzinger v. 
Pretzinger. 45 Ohio St. 458. Again, ‘There is 
evidently no satisfactory reason for changing the 
rule of liability, when, through ill treatment or 
other breach of marital obligation, the husband 
renders it necessary for a court of justice to di- 
vorce the wife, and commit to her custody her 
minor children.”’ Jb. 459. 

In the case before the court, however, the wife 
was the aggressor, and it is this feature by which 
it is to be distinguished from the Pretzinger case, 
supra, for in that case the husband was in fault. 
It does not necessarily follow that because a father 
cannot by his own misconduct shift from him- 
self to the mother his primary liability to support 
his minor children, that the mother cannot, by 
her misconduct, produce that result, at least to 
the extent of denying to her a right to recover 
against him for expenses she has incurred for 
necessaries for their support, in the absence of a 
request or promise by him in the premises. 

The contest is between the parents. By the 
law of nature, the responsibility of each for the 
birth of children is equal; the moral obligation 
of nurture, protection and reasonable support 
bears upon each according to his or her capacity 
to afford it. Schouler, in refering to this obliga- 
tion, says: ‘This issaid to rest upon a principle 
ofcommon law; but perhaps it may be more 
reasonably referred to the implied obligation 





which parents assume in entering into wedlock 
and bringing children into the world.’’ Shouler, 
Dom. Rel. 

The common law in anearlier stage of de- 
velopment, stripped the wife of her personal 
property, transferred to the husband the income 
of her real estate, vested in him theright to her 
earnings, denied to her the power of contracting, 
and merged her legal entity into his; and to com- 
pensate her for these disabilities, it absolved her 
from nearly every legal obligation and duty, in- 
cluding that of maintaining her children. Nor 
had she any legal control over them or right to 
their service. Even her widowhood did not re- 
store this control or right, and this harsh doc- 
trine was at one time recognized and applied by 
courts of deservedly high authority in this coun- 
try. Thus, as late as 1812, it was held in Com- 
monwealth v. Murray, 4 Binney, 487, in respect 
of a widowed mother that: ‘an infant owes 
reference and respect to his mother, but she has 
no legal authority over him, nor any legal right 
to his services.” 

Within the last half century, however, the 
harsh rules of the common law respecting the 
property and domestic rights of married women 
have gradually yielded to more enlightened and 
humane notions, and consequently they have 
been greatly modified and ameliorated. The 
modifications and ameliorations which effect her 
property rights are chiefly the result of legisla- 
tion, but those affecting her domestic relations 
are as much due to those enlightened views, 
which led toa more human application of the 
rules of common law to that relation, as to direct 
legislative action. And in any instances, legis- 
lative action enlarging her property and 
personal rights, have gradually led to the imposi- 
tion of correlative duties,jby the application of 
recognized principles of the common law. 

The husband and father while living with his 
family is its head, is entitled to the services of 
his minor children and is liable for their reason- 
able support. Revised Statutes, sections 3108, 
3109, 3110, 3113; Sharp v. Cropsey, 11 Barb. 
(N.Y. ) 224. 

Where, however, the husband is dead, the 
modern and better rule is that the mother is the 
head of the family and entitled to the earnings 
and obedience of her minor children. Com- 
missioners v. Hamilton, 60 Md. 340; State for use 
of Coughlan v. B. & O. R. R. Co., 24 Md. 84; 
Kennedy v. N. Y., C. & H. R. R., 42 Barb. 186; 
N. J. & C. R.R. Co. v. Cook, 62 Miss. 38; 0. & 
M. R. R. Co. v. Tindall, 13 Ind. 366; Furman v. 
Van Sise, 56 N. Y. 435; Matthewson v. Perry, 37 
Conn. 435; Hammond v. Corbett et al., 50 N. H. 
501; Gray v. Durland, 50 Barb. 100. 

And whenever the mother is entitled to the 
obedience and services of her minor children, it 
would seem to follow, necessarily, that she 
should maintain them. Harsh and anomolous, 
indeed, a rule of law must be that would give the 
earnings and custody ofa minor child to a paren 
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who was under no reciprocal obligation of main- 
tenance. Theduty of maintenance by the mother 
is asserted by Schouler, Domestic Relations, sec- 
tion 293; Mowbry v. Mowbry,'64 11]. 383. In Ded- 
ham v. Natick, 16 Mass. 140, the court say: ‘*The 
mother, after the death of the father, is the head 
of the family. She has like control over the mi- 
nor children, as he had when living. She is 
bound to support them if of sufficient ability. 
And they cannot by law be separated from her.”’ 

The cases, indeed are rare, where a mother, 
having the ability, has declined to administer to 
the wants of her minor child. The law of nature 
is usually strong enough to secure this, and an 
appeal to municipal law is therefore seldom nec- 
essary. But, if a widowed mother with ample 
possessions should decline to administer to the 
necessities of her destitute minor child, a rule of 
law that would allow this, and suffer her to 
abandon it to private or public.charity would be 
a reproach to any system of jurisprudence. 

If she is not bound to maintain her child, then 
she should not be permitted to keep it in sub- 
jection to her authority, or receive the wages of 
its labor. The right to keep her minor children to- 
gether under her roof and to control their persons, 
implies the obligation to feed and clothe them; and 
the great weight of modern authority, as well as of 
reason, clothes her with those rights. It may be 
that the authorities do not speak with equal em- 
phasis upon the question of her duty of support, 
as they do in reference to her right to the custody 
and services of her children, but this should be 
attributed to the want of an occasion, and not to 
the existence of any rule of law by which she can 
be vested with the control without the duty of 
maintaining her minor children. 

Where a divorce a vinculo is decreed, the bonds 
of matrimony are dissolved, and the former hus- 
band and wife become as strangers to each other, 
and the former wife is relieved from all the dis- 
abilities and duties incident to coverture. If 
children were born of the marriage, the paternal 
relation remains, and the duties pertaining to it 
continues. The primary obligation of main- 
taining the children was on the husband and 
father, the foundation of this superior obligation 
rests upon the general fact that he is most capa- 
ble of discharging it. His right, however, is to 
maintain his children in his own way and at his 
own fire side, where he can have the comfort of 
their society and the aid of their service. If, by 
his own misconduct the family relation is des- 
troyed, and the welfare of the children render it 
necessary that they should be placed in the cus- 
tody of the mother, he has no just ground to 
complain if he is compelled to maintain them in 
her home. However, even under these circum- 
stances, if the mother has an ample fortune, and 
the resources of the father are comparatively 
limited, justice might require a modification of a 
rule founded upon the assumption of conditions, 
which in the particular case did not exist. 

And although the separation and divorce were 








caused by the misconduct of the mother, it may 
nevertheless be true that the obligation of the 
father to reasonably provide for his children will 
follow them into the custody of the delinquent 
mother, when circumstances require them to be 
placed in her custody. If, however, under such 
circumstances, it does so follow them, the reason 
and limit of this obligation of the father should 
be found in the necessities of the children. As 
to them, the natural obligation of protection, 
nurture and maintenance, press with equal force 
upon the parents. By the divorce a vinculo the 
mother is as completely absolved from the mari- 
tal relation as she would be by death, and if, in 
the course of the proceeding which end in an ab- 
solute, divorce, the minor children are put under 
her control, by her procurement or in response to 
her wishes, her direct obligation towards them 
so long as she retains them would seem to be: 
founded upon as substantial considerations as if 
she were a widow. Their daily wants must be 
satisfied. Constant supervision may be neces- 
sary. Can their divorced mother, who has re- 
ceived them into her custody, abandon them in 
the one case and not in the other? We think 
not. By receiving them into her custody she 
should be held, as to them, to assume the obliga- 
tions incident to that custody. If under these 
circumstances, where her own misconduct has 
destroyed the family relation, and deprived the 
father of the custody and society of his children,,. 
she has in fact maintained her children, she has 
no claim, legal or moral, to demand reimburse- 
ment from the father. She has simply dis- 
charged a duty cast upon her by the plainest 
principles of natural justice, for the reason that 
the necessity for it arose from her own miscon- 
duct. Judtment reversed. 


NoTE.—As a general proposition, in case of a vol- 
untary separation of the parents, the father is prima 
facie liable for the support of his children, although 
they may bein the custody ofthe mother. This is 
true also in case of divorce, although the matter may 
be regulated by the decree. 17 Amer. & Eng. Ency- 
clopedia of Law, 354. The award of the custody of 
the child tothe mother is presumed to relieve the 
father from his obligation to support, except where 
there are special circumstances from which the obli- 
gation may arise or be inferred. The propositions of 
law concerning these questions is stated by the Su- 
preme Court of New York in Burritt v. Burritt, 29 
Barb. 124, as follows: 1. As a general rule the obliga- 
tion to support the child rests primarily upon the 
father, but even this is governed more or less by the 
peculiar circumstances of the case. 2. In the case of 
a separation or divorce while the obligation continues 
to rest as a general rule and independent of special 
circumstances upon the husband, it is materially af- 
fected by the facts of each particular case and may be 
and usually is, and properly should be, regulated by 
the terms of the decree if there be a judicial separa- 
tion or divorce. 3. The award of the care and cus- 
tody of the child to the mother must be presumed to 
carry with it the obligation to support, in the absence 
of evidence to the contrary, or at least to relieve the 
father from the obligation to furnish such support 
upon the call of the mother. 4. Atall events he is not 
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so liable without a previous demand or refusal and 
abandonment of the child which must be regarded as 
equivalent to ademand and reiusal. 5. Mere omis- 
sion to support on the part of the father or the 
mother’s support of the child, in the absence and dur- 
ing the non-residence of the father, is not such a re- 
tusal as obliges the father to respond for the expenses 
incurred by the mother. 6. To make the father thus 
liable in a case where a divorce has been decreed, and 
the care and custody of the child are awarded to the 
mother and alimony to the wife, there must be special 
circumstances averred inthe complaint from which 
the obligation must arise or may be reasonably in- 
ferred. And see Greenhut v. Rosenstein, 7 Daly (N. 
Y.), 164; Rumney v. Keyes, 7 N. H. 571; Kimball v. 
Keyes, 11 Wend. (N. Y.) 88; Walker v. Laighton, 31 
N. H. 111; Reynolds v. Sweetser, 15 Gray (Mass.), 78. 
A decree of divorce giving the custody of infant chil- 
dren to the mother either temporarily or permanently 
will not relieve the father from his obligation to sup- 
portthem. He is bound to maintain them as long as 
they are too young to earn their own livelihood; and 
chancery will at a subsequent term entertain the peti- 
tion of the mother to recover from him her reasonable 
and proper advances for their support since the di- 
yoree, and for an order for their future support. 
Halt v. Halt, 42 Ark. 495; Bauman vy. Bauman, 18 Ark. 
820; Cowls v. Cowls, 8 Ill. 485; Buck v. Buck, 60 Ill. 
105; McCarthy v. Hinman, 35 Conn. 588; Welch’, 
Appeal, 43 Conn. 342; Buckminster v. Buckminster, 
88 Vt. 248; Conn v. Conn, 57 Ind. 323; Courtright v. 
Courtright, 40 Mich. 633; Thomas v. Thomas, 41 Wis. 
229. But see, Hancock vy. Merrick, 10 Cush. (Mass.) 
41; Fitler v. Fitler, 33 Pa. St.50. If notwithstanding 
misconduct of the wife he suffers his child to live 
separate from him with her, he thereby constitutes 
her his agent to contract for the child’s necessaries, 
and is liable to those who furnish them upon his 
credit. Gill v. Read, 5 R. I. 343. In Gilley v. Gilley, 
79 Me. 292, the mother obtained adivoree from the 
father for “‘desertion and lack of support,” but no de- 
cree was made for custody of the children or alimony. 
She was allowed to recover for the support of the 
children on the promise implied from the circum- 
stances. The court lays stress on the fact that the 
father was entitled to the earnings of the children so 
long as no decree of custody away from him has been 
made. Stanton v. Willison, 8 Day (Conn.), 37. In 
Bageley v. Forder, L. R. 3 Q. B. 559, the wife was liv- 
ing apart from the husband on account of his miscon- 
duct and had the custody of the child. It was 
held by a majority of the court (Blackburn, 
Mellor and Lush, JJ.), that as the wife, under 
such circumstances had the right to pledge the 
credit of the husband for her own reasonable ex- 
Penses, the support ofthe child could be classed 
along such expenses. Cockburn, C. J., dissented on 
the ground that the father was never liable in absence 
of statute for the suppurt of his children. This doe- 
trine has been carried still further in Pretzinger v. 
Pretzinger, 45 Ohio St. 452, distinguished by the court 
in the principal case. And see Plaster v. Plaster, 47 
Ill, 290, 53 Ill. 445; Conn y. Conn, supra; Boggs v. 
Boggs, 49 Iowa, 190. In some States the statute puts 
the burden on the father after divorce or at least im- 
Poses the burden of support on both parents. Welch’s 
Appeal, 48 Conn. 342. Compare Finch y. Finch, 22 
Conn. 417; Wilson y. Wilson, 45 Cal. 399. A father is 
hot liable for the support of his minor child after the 
custody of the child has been given to the mother bya 
decree of the court under the statute. Brown v. Bright- 
Man, 186 Mass. 187; Johnson v. Ousted, 74 Mich. 437. 





If a wife leaves her husband without justifiable cause, 
taking their minor child with her and the husband is 
able and willing to support the child and so informs 
the wife and a third person with whom she places the 
child, the fact that the father makes no attempt to ob-- 
tain the custody of the child does not by of itself au- 
thorize the wife to pledge his credit for necessaries 
furnished to the child by such third person at the 
request ofthe wife. Baldwin v. Foster, i188 Mass. 449. 








JETSAM AND FLOTSAM. 


IMPLIED POWER OF SALE. 


A case put by Lord Justice Lindley in delivering 
his opinion in Henderson v. Williams (11 Times Law 
Rep. 148), decided by the Court of Appeal last Decem- 
ber, presents a most interesting question in the law 
of sale. Suppose R, a rascal, by fraudulently repre- 
senting that he is the agent of X, negotiates a sale 
with A, who believes he is selling to X. A then noti- 
fies the warehouseman, who had possession of the 
goods, to hold them subject to the order of R, anda 
bona fide purchaser, relying on the warehouseman’s 
statement that he so holds them, pays cash to R for 
the goods. Has title passed from the original owner 
to the bona jide purchaser? Lord Justice Lindley was 
of opinion that it had. 

On the facts as they appear in the report, namely, 
that A thought he was selling to X through R as agent, 
it is clear that no title would have passed if A himself 
had delivered possession to R. Cundy v. Lindsay, 3 
A. C. 459; Rodliff v. Dallinger, 141 Mass. 1; Collins v. 
Ralli, 20 Hun, 246, 85 N. Y. 635. It would have been 
a case of larceny by trick, and not of obtaining goods 
by false pretenses. Does the fact that A authorized 
the warehouseman to deliver possession for him make 
any difference? This, it would seem, must depend on 
whether A’s intention, as manifested by his overt act 
in so authorizing the warehouseman, was to give R 
not only the right of possession but also a general 
power of sale. It may, perhaps, be safely admitted 
that he did intend to give R power to dispose of the 
goods to such person as X, the supposed principal, 
should direct. But this doubtless would not be 
enough to enable R to pass title toa bona Jide pur- 
chaser. One must go a step farther and say that he in- 
tended to give R a general power of sale. If this is con- 
ceded it is clear that the bona jide purchaser from R 
would get for R then in effect be a trustee for X. Can 
this last step safely be taken? For aught that the pur- 
chaser knows, R may be agent for a principal who al- 
lows him to dispose of the goods only to such person 
as be, the principal, shall approve of. This is a per- 
fectly possible transaction, and perfectly consistent 
with R’s holding a delivery order on the warehouse- 
man. Why, then, has the purcbaser the right to sup- 
pose that it is not the real state of affairs? Why has 
he more right to suppose that R has a general power 
of sale, and to rely on such supposition, than one has 
to suppose that a person in possession has title and 
can passit? The warehouseman is of course pro- 
tected in delivering to the holder’s order, because he 
was given authority to do so, but this seems very dif- 
ferent from saying that, judged by his overt act, the 
owner must have intended to give R a general power 
of sale. Lord Lindley’s view, it may be remarked, is 
not the less interesting in that it is contra to the re- 
sult reached in the well known case of Kingsford v. 
Merry, 1H. & N. 503. 
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The actual suit before the Court of Appeal was 
against the warehouseman, and as he had attorned to 
the bona fide purchaser, as well as represented that 
he held to the order of the rascal, the court decided 
that he was estopped by reason of such attornment, 
which is undoubtedly law. Stonard v. Dunkin, 2 
Camp. 344; Knights v. Wiffen, L. R.5 Q. B. 660. It 
must be admitted that this furnishes a strong prac- 
tical argument in favor of the view of Lindley, L. J., 
for if title has not passed as between the original 
owner and the bona fide purchaser, but has passed by 
estoppel as between the warehouseman and the latter, 
we should have a curious state of affairs. If the 
warehouseman knowing he was estopped gave up the 
goods to the purchaser, or if the purchaser re- 
plevied them, there would be nothing to pre- 
vent the original owner from. bringing trover 
or replevin against the purchaser, for ex hy- 
pothesi the title has not passed as between them, 
and so in that case the loss would fall on the pur- 
chaser. If onthe other hand the warehouseman, be- 
ing indemnified by the owner, refused to give up the 
goods, and the purchaser brought trover, the final loss 
=e fall on the original owner.—Harvard Law Re- 
view. 


ANNULMENT OF MARRIAGE CONTRACT. 


The case of King v. Brewer, 29 N. Y. Supp. 1114, 8 
Misc. 587, should be carefully studied both by the 
young man contemplating double blessedness and the 
young man now in that happy state who wishes the 
status quo to remain unchanged. 

The head note of the reporter is certainly formid- 
able and startling: ‘A marriage will be annulled on 
the ground that it was procured by fraud where it 
appears that plaintiff married defendant after having 
been acquainted with him for several years, and after 
diligent inquiry into his character had disclosed noth- 
ing unfavorable, and it appears that after the mar- 
riage plaintiff discovered he was engaged in conduct- 
ing a pool room, which is a crime under Penal Code.” 

From the decision of the court in this case, follow- 
ing Keyes v. Keyes, 26 Supp. 910, 6 Misc. 355, we must 
conclude that fraud sufficient to avoid an ordinary 
contract is sufficient to avoid a contract of marriage; 
that character and previous conduct are essentialia of 
this contract. This means that marriage, the most 
sacred institution known to the law, the very founda- 
tion of the entire social structure, may be annulled, a 
home destroyed, innocent children put to shame, and 
a fair woman dishonored for as slight a reason as 
would avoid a land contract or set aside a horse trade. 
Thirty years after the marriage of a druggist, his wife 
may secure a decree declaring their marriage an ab- 
solute nullity, because his early struggle witha cold 
world her supposed husband had inserted a little lemon 
and whisky in his “milkshakes,” and refrained from 
acquainting her with the dire intelligence. Oh, Bene- 
dict, if there be a single dark spot in your pre-matri- 
monial career, any act which betrays your criminal 
propensities, tremble and beware! The world may 
have forgotton, the State lost its power to punish, but 
the moment your wife discovers that you deceived 
her as to your character or business, your marriage 
may be declared anullity. Young man, when your 
fancy lightly turns to thoughts of love, rely no longer 
on the hackneyed acknowledgment of utter un- 
worthiness but draw up a written confession of your 
sins, add a close analysis of your character and pro- 
pensities, submit it to your intended, secure an affi- 
davit that she had seen the same and file all the papers 
in the clerk’s office for safe keeping. Unhappy wife, 








fly not to Dakota, for a divorce, but stay in New York 
and obtain an annulment. The defendant in this ae. 
tion kept a pool room before marriage, concealed it 
from the party of the second part and the court holds 
the marriage void. After marriage he might haye 
kept pool rooms, raced horses, drank whisky, 
gambled and gone to State prison and not even g 
separation could the courts have granted. 

In support of a decision of so great importance we 
look in vain for sufficient legal considerations. What 
fraud will be sufficient to annul a marriage? In what did 
this fraud consist? It is a case of mere non-disclosure, 
Was it the non-disclosure of the criminal act of pool 
selling. or non-disclosure of the criminal character of 
which the pool selling was anevidence? We findno 
answer in the words in which the learned judge refers 
to the fraud. ‘‘Plaintiff at the time of the marriage, 
believed defendant to be a good man, whereas, in 
point of fact, he had kept a pool room and was to that 
extent a man of criminal propensities.” 

The learned judge freely admits that when he seeks 
for some precedent to sustain his degree the result is 
not encouraging, but he adds: ‘Justice and right 
seem to require the separation of these two lives so 
wrongly and unfortunately united.’’ In such a case 
it would not have been entirely amiss to have con- 
sulted public policy and the well known principles 
of the interpretation of statutes. 

No doubt the common law on this subject in some 
respects is a “‘labyrinth of contradictory and chaotic 
things,” but itis still less a matter of doubt that at 
common law no such action as this could ever have 
been sustained. The New York code has created no 
new causes for the anulment of the marriage con- 
tract, but is simply declaratory of the common law. 
It would certainly seem that this decision of the New 
York Superior Court so far reaching and revolution- 
ary inits effect, is radically opposed to the spirit of 
the New York legislature and courts in dealing with 
these questions and can be supported upon neither 
reason nor authority.—New York Law Review. 


THE APPLICATION OF THE STATUTE OF LIMITA: 
TIONS TO A FOREIGN CORPORATION. 


The rule that the statute of limitations may be plead 
by a foreign corporation which does business within 
the State is now almost universally established. The 
highest courts of Alabama, California, Connecticut, 
Vermont, Illinois, Texas, and also some of the Fed- 
eral Courts have held that where a company could be 
sued and served with process within the State, it 
could take advantage of the statute of limitations as4 
bar to any action which might be instituted against 
it. Itisnota noteworthy fact, however, that in the 
New York courts the opposite rule prevails, on the 
ground that the foreign corporation is absent from 
the State and for this reason is not entitled to the im 
munity of the statutory plea. The opinion of the 
New York court was sustained by the Supreme 
Court of the United States but the opinion is nots 
complete affirmation, as it merely sets forth that the 
State Court shall construe its own statutes. But one 
State, Nevada, has adopted the rule governing the 
New York case, and courts in many of the States have 
passed frequent criticisms upon the New York opit 
ion as a court precedent.— Michigan Law Journal. 


PRINTED WORDS ON LETTERHEADS. 
A recent number of the University Law Review in 
an editorial note proposed the subject of printed let 
terheads asa possible source of interesting and pe 
culiar rules of law. With regard to instruments 











Vou. 40 


CENTRAL LAW JOURNAL. 


217 








partly printed and partly in writing, whether drawn 
ona ststioner’s blank or otherwise, the general princi- 
ple is that in case of conflict written words shall have 
preference over a printed portion. As stated in Par- 
sons on Contracts (vol. 2, marg., page 517): “It is 
reasonable to suppose that the attention of the parties 
was more closely given to those phrases which they 
themselves selected, and which express the especial 
particulars of their own contract, than to those more 
general expressions which belong to all contracts of 
this class.” This author, however, continues:. ‘But if 
the whole contract can be construed together, so that 
the written words and those printed make an intelli- 
gent contract, this construction should be adopted. 
Because the intention of the parties is presumed to 
ve ‘alive and active throughout the instrument, and 
that no averments are anywhere inserted without 
meaning and without use.’ ” 

The Supreme Court of Illinois has recently decided 
a letterhead case which seems to disregard the rule 
last above cited. Summers v. Hibbard, 38 N. E. Rep. 
899. It appeared that defendants, who were man- 
ufacturers of sheet iron, submitted on their letterhead 
to plaintiffs an offer to sell certain of such merchan- 
dise. Plaintiffs refused such offer, but, on their part, 
submitted an offer of purchase in express terms and 
complete form; and this the defendants accepted by 
letter written on the same letterhead. Such accept- 
ance was, as far asthe written part was concerned, 
without qualification, but the letterhead, upon which 
both of the defendants’ communications were written, 
contained the printed words: ‘“‘All sales subject to 
strikes and accidents.”’ It was held that such printed 
matter formed no part of the contract and did not ex- 
cusea failure to deliver the goods occasioned by 
breakages in defendants’ manufactory. 

The Harvard Law Review, ina note on this decis- 
ion, shows that it goes farther than any authority 
cited in support of it. The argument ofthe court is 
that it is inconsistent that the contract should be both 
absolute, as shown by the writing alone, and condi- 
tional, as shown by the writing and printing together. 
This certainly begs the whole question as to alleged 
inconsistency of written or printed parts. We do not 
see how a printed clause of this character, perfectly 
relevant to the subject-matter of the agreement, can 
be ignored as if it were a fancy trade-mark or mere 
business motto. Why is it not perfectly competent 
for a business man to adopt a universal rule or un- 
varying proviso as to contracts of a certain class, and, 
by means of a printed formula, embody the same in 
all contracts entered into? We should say, as one of 
the first principles of the law of the letter heads, that 
printed formulas bearing upon the specific subject 
written about mean something, and that when they 
qualify or amplify, without destroying the sense 
of the writing, they ought to be given due weight as 
component parts of the communication.—New York 
Law Journal. 

EX-JUDGE PREFERRED. 

The following advertisement appeared ina recent 
issue of the Law Bulletin: 

Wanted Partners—An Attorney with a law business 
Susceptible of great development, desires two asso- 
ciates; one to be a good practitioner, the other a good 
poser and advertiser with a limited knowledge of the 
law. An ex-judge preferred for the latter position. 
Answers treated as confidential. 

What does it mean? Wanted a ‘good poser and ad- 
vertiser with a limited knowledge of the law; an ex- 
judge preferred’—is thisa springe to catch wood- 
toeks? Isitasatire upon existing methods in the 





legal profession? Or is it, can it be, possible that the 
law has become a mere trade whose followers are will- 
ing to saerifice dignity to dollars and pride to pelf? 

We confess we do not understand it at all. Our re- 
spect for the lawyers has been great. We have sup- 
posed that they look upon fees as rewards for duty 
rather than as the price of work. We have thought 
they were animated by a desire, lofty, severe and all- 
powerful, to promote justice rather than by an itch 
for money. We have believed that they considered 
the law their mistress rather than their servant. We 
have regarded them as noble, self-sacrificing spirits 
who, almost alone among us, were above the use of 
catch penny devices. 

Have we mistaken them’? Are they like the other 
hucksters on Mammon’s Midway Plaisance, with 
sounding cymbals summoning custom, and on the 
platform a “good poser and advertiser, ex-judge pre- 
ferred?” Alas, it seems so.—Chicago Journal. 








CORRESPONDENCE. 


ALTERATION OF INSTRUMENT— NEW JERSEY LAW. 
To the Editor of the Central Law Journal: 

The article on ‘Alteration of Instruments” in Vol. 
40 of LAW JOURNAL, pages 1 and 3 cites Hunt v. Gray, 
35 N. J. 227, as authority for the proposition that 
an immaterial alteration does not vitiate an instru- 
ment. By consulting that case you will find at page 
231, that the chief justice distinctly holds that 
even an immaterial alteration is fatal. L. COLE. 








BOOK REVIEWS. 


AMERICAN STATE REPORTS, VOL. 40. 

Chere are a considerable number of valuable cases 
reported in this, the latest volume of the series. To 
mention some: we find Wulzen v. Board of Super- 
visors (Cal.), wherein a question of certiorari was 
presented. Following the case is a long note in which 
the authorities on the general subject of certiorari 
have been industriously collected. Gilmore v. Ham 
(N. Y.), is another case of decided value, wherein is 
considered the powers, rights, liabilities and reme- 
dies of partners after the dissolution of the firm. Cam- 
ron v. State is an interesting criminal case from Texas 
with a review of the question of agreements concern- 
ing State’s evidence. Published by Bancroft-Whitney 
Company, San Francisco. 








BOOKS RECEIVED. 


Commentaries on the Law of Insurance, including 
Life, Fire, Marine, Accident and Casualty, and 
Guaranty Insurance in every form, as determined 
by the Courts and Statutes of England and the 
United States, by Charles Fisk Beach, Jr., of the 
New York Bar. In two volumes, vols. I and II. 
Boston and New York: Houghton, Mifflin & Com- 
pany, The Riverside Press, Cambridge. 1895. 


A Treatise on the Federal Income Tax, under the Act 
of 1894. By Roger Foster, of the New Bar, Au- 
thor of “Foster’s Federal Practice,” ‘‘Foster’s 
Federal Judiciary Acts,” etc., and Lecturer on 
Federal Jurisprudence at the Yale Law School; 
and Everett V. Abbot, of the New York Bar, Lect- 
urer at the Metropolis Law School. Boston: 
The Boston Book Company, 1895. 
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HUMORS OF THE LAW. 


A subscriber sends us the following facetious letter 
written by a somewhat aged debtor to an attorney in 
response to demand by the latter for the payment of a 
long due $400 note. ‘Gentlemen: This will certify to 
you that I have stopped paying all debts except one, 
the great debt of nature, which I expect ere long to 
fully discharge. An execution against me might be 
deemed of some value to the holder as au heirloom to 
leave his children. It will also give me a brief exist- 
ence inthe memory of men. SolI amcontent. No 
gentlemen I could not pay $4.00 much less $400. The 
fact is pecuniosity isa maladyl have long been af- 
flicted with and the long pitiless years seem to in- 
tensify its virulence. Yours truly.” 


A lecturer on Criminal Law at one of our law 
schools, in tracing the history of Criminal Law, 
quoted: ‘Whosoever sheddeth man’s blood, by man 
shall his blood be shed.”? Genesis, ix. 6. 

Not long afterwards a member of the class was 
hunting the library diligently for a copy of ‘‘Genesis 
Reports.” Itis unnecessary to add that he was un- 
able to find the citation under that title. 


A lawyer defending a promissory note case went to 
lunch leaving his books and citations on the table in 
the court room. The opposing counsel sneaked back 
into the room and changed the place of all his book- 
marks. In the afternoon the lawyer, taking up his 
books, referred the court to his authorities. His 
lordship noted every volume and page carefully, and 
took the case under consideration. In rendering his 
opinion he said :— 


“T was inclined, after hearing the argument of 
counsel for defendant, to nonsuit.the plaintiff; but 
I find, on referring to the authorities quoted by 
counsel, none of them bears on this ease, and I am led 
to think that the gentleman has willfully been trying 
to insult the court. He has referred to an action of an 
Irishman who sued the proprietor of a monkey for 
damages for biting him; to a case of arson, one of 
burglary, two of petit larceny and three divorce cases, 
none of which bears on an action to recover on a 
promissory note. Perhaps the grossest insult to the 
court is referring to ‘Duckworth v. Boozyman,’ an ac- 
tion charging defendant with breach of promise. 
Judgment for plaintiff, with costs.’ 

The lawyer never knew what the matter was, and 
to this day thinks the judge was out of his mind.— 
Green Bag. 
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1. ACCOUNT STATED — Unliquidated Damages.—A 
promise to pay a certain amount in settlememt of a 
claim for unliquidated dumages cannot be made the 
basis of an account stated.—VANBEBBER V. PLUNKET, 
Oreg., 38 Pac. Rep. 707. 

2. ACTION—Residence of One Defendant.—Under 
Rey. St. § 2609, providing that parties severally liable 
on the same instrument may be included in the same 
action, an action against a principal and guarantor ou 
a contract for the payment of money may be brought 
inthe county where the guarantor resides.—HOLM ¥. 
COLMAN, Wis., 61 N. W. Rep. 767. 

3. ADVERSE POSSESSION.—Where title by adverse 
possession is complete, it is not affected by a parol 
promise of the person holding the title to join with an 
adjacent owner in a survey to determine the true line 
between their respective lands.—LAMOREAUX V. CREVE- 
LING, Mich., 61 N. W. Rep. 783. 

4. ADVERSE POSSESSION—Evidence.—Where defend- 
ant in ejectment claims title by adverse possession, 
evidence that the land was generally reputed to be 
defendant’s is admissible. — MCAULIFF vy. PARKER, 
Wash.,38 Pac. Rep. 744. 

5. ADVERSE POSSESSION — Transfer by Licensee.— 
While the transfer of possession by a mere licensee to 
athird party terminates the license, and gives the 
licensor the right, if he so elects, to treat the trans 
feree as a trespasser, yet the possession of such trans- 
feree is not adverse, so as to set the statute of limita- 
tions in motion, unless such adverse holding is de- 
clared, and brought to knowledge of the licensor.— 
CAMERON V. CHICAGO, M. & ST. P. Ry. Co., Minn., 61 
N. W. Rep. 814. 

6. ALTERATION OF ASSIGNMENT — Effect.—Where an 
assignment ofadebt, which does not contain any 
guaranty of its payment, contains the clause, ‘‘I do 
not, however, guaranty its payment,” the removal of 
such clause by cutting it out is not such a material al- 
teration of the assignment as will a\oid it.—PRUDDEN 
Vv. NESTER, Mich., 61 N. W. Rep. 777. 

7. ALTERATION OF NOTE—Effect.— An alteration of a 
rromissory note after it leaves the hands of the maker, 
and without his consent, by increasing the amount for 
which it was made, by the insertion of words and 
figures in blank spaces left in the printed form on 
which it was written, avoidsthe note as to such maker. 
SEARLES V. SEIPP, 8. Dak.,61 N. W. Rep. 804. 

8. APPEAL BuNnD. — It is no defense toan action 
against sureties on an appeal undertaking that the 
plaintiff holds security amply sufficient to pay the 
claim for which the sureties have become bound, and 
that plaintiff has refused on demand to resort to such 
security for payment, there being no proof that the 
sureties were prejudiced by such refusal.—BINGHAM V. 
MEARS, N. Dak., 61 N. W. Rep. 808. 

9. APPEAL BY SCHOOL DISTRICT.—The constitutional 
provision which declared that ‘‘the right to be heard 
in all civil cases in the court of last resort, by appeal, 
error, or otherwise, shall not be denied” (Const. art. 1,§ 
24), does not prohibit the legislature from prescribing 
reasonable rules and regulations for the review of& 
cause by appeal, such as requiring a bond to be given. 
—SCHOOL Dist. NO. 6 Cass COUNTY V. TRAVER, Neb., 
61 N. W. Rep. 720. 
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10. APPEAL FROM INFERIOR CouRT—Practice.—Where 
a petition was filed in the District Court in a cause ap- 
pealed from the county court, it was erroneous to over- 
ruleademurrerto such petition for the sole reason 
that the question presented by the demurrer had not 
been urged or relied upon in the inferior court.— 
THOMPSON V. CAMPBELL, Neb., 61 N. W. Rep. 725. 

ll. APPEAL—Stay of Proceedings.—Where an appeal 
from an order appointing a receiver is taken in good 
faith, the court will, upon the movant giving reason- 
able security, grant astay of proceedings under said 
order, during the pendency of the appeal, as a matter 
of right.—CITY OF JANESVILLE V. JANESVILLE WATER 
Co., Wis., 61 N. W. Rep. 770. 

12. ASSIGNMENT FOR BENEFIT OF CREDITORS.— A 
trustee for the benefit of creditors cannot recover 
damages foraseizure and sale under attachment, by 
another creditor, without proof that the creditors who 
were beneficiaries under the trust had accepted the 
benefits thereof.—LEEPER HARDWARE OO. V. SPENCER, 
Tex., 298. W. Rep. 45. 

13. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Under 
Rey. St. 1878, § 1694, making assignments for the bene- 
fit of creditors void unless the assignee delivers a bond 
to the county judge or court commissioner ‘‘not being 
acreditor of the assignor,”’ an assignment is not void 
because the court commissioner to whom it was de- 
livered did not certify thereon, or on the assignee’s 
bond, that he was nota creditor ofthe assignor; his 
qualification to act being presumed from his receipt 
and filing of the assignment.—STANDARD PAPER Co. Vv. 
KRAUTHOEFER, Wis., 61 N. W. Rep. 764. 


14. ASSIGNMENT OF BUILDING CONTRACT. — One to 
whom a building eontract is assigned as security for 
advances to the contractor, and whois authorized to 
draw all moneys as they become due to the contractor, 
butis to have nothing todo with the conduct ofthe 
work, is not—under Civ. Code, § 1589, providing that a 
voluntary acceptance of the benefit of a transaction is 
equivalent to aconsent to all the obligations arising 
from it—liable for wages due persons employed on the 
work.—STONE V. OWENS, Cal., 38 Pac, Rep. 726. 


15. ATTACHMENT—Validity.—In attachment against a 
non-resident, plaintiff does not lose his lien by the fact 
that the clerk, in drawing up the writ, made a math- 
ematical error in computing the amount due under the 
affidavit.—LEE V. SMYSER, Ky., 298. W. Rep. 27. 


16. CARRIERS — Limitation ot Liability.—-Where the 
shipper is not deprived of an opportunity to contract 
without restrictions for the services required of a com- 
mon carrier by law, such carriers may, by special con- 
tract, restrict its liability for goods sent C. O. D., 
while in its possession for the purpose of making col- 
lection, to that of a warehouseman.—PACIFIC EXP. Co. 
Vv. WALLACE, Ark., 29S. W. Rep. 33. 

17, CHATTEL MORTGAGE—Deed.—Under Mansf. Dig. § 
4150, which provides that upon the filing with are- 
corder of any mortgage upon personal property, in- 
dorsed ‘‘this instrument is be filed, but not recorded,” 
with the signature of the mortgagee, the instrument 
shall be filed by such recorder, become a lien on the 
property it covers, and be kept by him for the inspec- 
tion of all interested persons, an indorsement thereon 
ofthe words ‘‘this is to be filed,” properly signed, is 
sufficient.—PRICE V. SKILLERN, Ark., 29 8. W. Rep. 37. 

18, CHATTEL MORTGAGES—Priorities.—The possession 
ofarace horse by a trainer, who subsequently waives 
hislienfor services, and accepts a bill of sale of the 
horse, does not prevent a chattel mortgage, given toa 
third person during such possession, from attaching as 
aprior lien.—MURRAY V. GUSE, Wash., 38 Pac. Rep. 


753 

19. CHATTEL MORTGAGES—Priorities.—One who re- 
ceives a chattel mortgage to secure an antecedent debt 
isin no better position than his mortgagor as against 
the holder of a prior mortgagt, of which such mort- 
gagor had notice.—HOWARD V. GEMMING, Wash., 38 
Pac. Rep. 766. 





20. CHATTEL MORTGAGE — Second Mortgagee.—A 
second chattel mortgagee is entitled only to the sur- 
plus after satisfaction of the first mortgage, and in an 
action by a first mortgagee to restrain foreclosure 
under the second mortgage cannot tax against the 
first mortgagee costs growing out of such foreclosure 
proceedings, payment of which would impair the 
prior security. — HOWARD V. GEMMING, Wasb., 38 Pac. 
Rep. 748. 


21. CONFLICT OF Laws—Contract of Insurance.—An 
insurance company may, within the State of its dom- 
icile, make valid contracts of insurance against fire on 
property situated in a sister State, without regard to 
the laws of the latter State.—SEAMANS V. KNAPP, STOUT 
& Co., COMPANY, Wis., 61 N. W. Rep. 757. 


22. CONSTITUTIONAL Law—Impairing Obligation of 
Contracts.—An act which attempts to release a per- 
son and his sureties from liability on his bond as 
county treasurer on account of a loss caused by the 
failure of the bank in which he deposited county 
funds is invalid, as impairing the obligation of con- 
tracts.—JOHNSON V. BOARD OF COM’RS OF RANDOLPH 
County, Ind., 39 N. E. Rep. 311. 


23. CONSTITUTIONAL Law — Legislative Powers.— 
Section 15 of article 4 of the constitution of 1851 vests in 
the general assembly of this State the power to change 
the subdivisions of the judicial districts of the State, 
subject, however, to the limitations imposed by sec- 
tion 3 of the same article, While section 3, among 
other limitations, may prohibit the division of acounty, 
or placing totally disconnected counties of territory in 
the same subdivision, yet, subject thereto, the terri 
torial form of the new subdivisions, and the relative 
population of each, rests within the discretion of the 
general assembly.—STATE V. JACOBI, Ohio, 39 N. E. 
Rep. 317. 

24. CONSTITUTIONAL LAW—Patent-Right Notes.—The 
act approved April 9, 1891, amending Mansf. Dig. § 476, 
which provides that negotiable instruments given for 
patent rights or patent-right territory shall be open to 
the same defense by the maker against any holder 
thereof for value before maturity as existed against 
the persons to whom they were given, is not in viola- 
tion of Const. U. 8. art. 1, § 8, authorizing the granting 
of patents.—TILSON V. GATLING, Ark., 298. W. Rep. 35. 

25. CONSTITUTIONAL Law—Sale of Liquor to Indians. 
—Since Pen. Code, § 397, making it a felony to sell in- 
toxicating liquors to Indians, is general and uniform 
in its operation as to all persons inthe class desig- 
nated, itis a valid exercise of the police power of the 
State, and not a violation of any constitutional rights 
or immunities to which such Indians as are citizens of 
the United States are entitled.—PEOPLE v.'BRAY, Cal., 
38 Page. Rep. 781. . 

26. CONTEMPT — DisCharge from Punishment. — It is 
within the power of a District Court to permit a party 
committed for contempt for not obeying an order of 
the court, or the judge thereof, to purge himself from 
such contempt.—PIERCE V. STATE, Kan., 38 Pac. Rep. 
812. 

27. CONTRACT.—Where one agrees to allow a person a 
certain percentage off of the purchase price of goods 
bought by him at a certain auction, the fact that some 
of the goods were bought by a third party, for the joint 
benefitof himself and the person with whom the 
agreement was made, does not affect the right of the 
latter to an allowance on the price.—NIXON V. ZURI- 
CALDAY, N. Y., 39 N. E. Rep. 340. 

28. CONTRACT—Defective Construction of Furnace.— 
A agreed to put into the hotel of B a hot-air furnace, 
and contracted that all work should be done in a work- 
man-like manner: Held,that this contract required that 
the furnace should be so constructed as not to expose 
the building to danger from fire, when the furnace was 
used by a person of ordinary prudence in the usual 
manner.—UHLIG V. BARNUM, Neb.,61 N. W. Rep. 749. 

29. CONTRACT OF SALE — Construction.—Defendants 
were brokers for the sale of cattle, and in effecting the 
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sale of a certain herd on commission themselves pur- 
chased a one fourth interest therein, which they ufter- 
wards sold plaintiff. Plaintiff agreed, as part of the 
price, to pay back to defendants “all moneys which 
they have actually expended in the purchase” of the 
cattle. There was no evidence of fraud in the sale to 
plaintiff: Held, that plaintiff was liable to defendants 
for the whole amount paid by them for the herd, ir- 
respective of any commission which they received.— 
WARREN V. HALL, Colo., 38 Pac. Rep. 767. 

30. CONTRACT—Paro! Evidence.—A clause in a con- 
tract for the exchange of real estate reciting, “Said 
property shall be free and clear from all incumbrances 
and right of dower except an incumbrance of $5,800, to 
be cleared at time of delivery of deed,” is not ambigu- 
ous, and parol evidence is inadmissible to vary or 
contradict its terms.—HOUSE V.JWALCH, N. Y., 39 N. E. 
Rep. 827. 

31. CONTRACT—Performance.—Though a contract for 
clearing railroad lands provides that in case of a dis 
pute the decision of the chief engineer of the railroad 
company shall be conclusive, a finding by him ona 
disputed point is not conclusive if it appears that he 
paid no personal attention to the matter, but acted 
solely on the statements of his subordinates.—VAN 
HOOK V. BURNS, Wasb., 38 Pac. Rep. 763. 

32, CONTRACT—Rescission.—One contracting with the 
husband alone for the purchase of community prop- 
erty cannot rescind his contract, and recover that 
part of the purchase money already paid thereon, 
where both husband and wife have joined in the ex- 
ecution and tender to him of a deed to the property .— 
WOODING V. CRAIN, Wash., 38 Pac. Rep. 756. 


33. CONTRACT—Sale of Logs.—When the language of 
a written contract is so equivocal or ambiguous as to 
be open to either of two interpretations, parol evidence 
of the subsequent conduct of the parties, showing the 
construction put upon it by them,is admissible.— 
ENGEL V. SCOTT & HOLLISTER LUMBER CO., Minn., 61 N. 
W. Rep. 825. 

34. CONVERSION BY PLEDGEE—Transtfer of Securities. 
—The payee of a negotiable instrument, to secure the 
payment of which the negotiable notes of third persons 
have been pledged, may, in the regular course of busi- 
ness, negotiate said instrument, and transfer with it 
the securities, and such action willnot amount toa 
conversion of the securities.—WADDLE V. OWEN, Neb., 
61 N. W. Rep. 631. 

35. CORPORATION — Foreign Corporations.—The tak - 
ing of asingle mortgage by a foreign corporation to 
secure a past-due debt, with no intention of transact- 
ing other business of the kind in the State, is not, “‘do- 
ing business,” within the meaning of Const. art. 12, 
§11, and Acts 1887, p. 234, §1, which prohibit foreign 
corporations from doing business in the State except 
upon compliance with the provisions therein con- 
tained.—FLORSHEIM BROS. DRY GOODS CO. V. LESTER, 
Ark., 298. W. Rep. 34. 

36. COTENANTS—Purchase of Adverse Title.—Where 
all the cotenants claim by inheritance from the same 
person, an adverse title purchased by one inures to 
the benefit of the others only on their offer, within a 
reasonable time, to pay their portion of the price.— 
MCFARLIN V. LEAMAN, Tex., 298. W. Rep. 44. 


37. CRIMINAL EVIDENCE—Murder—Character.— W here 
the question as to what the witness in a murder cause 
had heard against the defendant was not limited toa 
period prior tothe homicide, it was properly ruled 
out.—PEOPLE v. MCSWEENEY, Cal., 38 Pac. Rep. 743. 


38. CRIMINSL LAw—Abortion — Accomplice.—By sec- 
tion 6815, Rev. St., one who prescribes or administers 
medicines to a pregnant woman, with intent to pro- 
duce a criminal miscarriage upon her, is made a princi- 
pal offender, while by section 6804, Rev. Stat. the woman 
is subject to indictment, as an aider and abettor there. 
of, ifshe voluntarily and knowingly participates in 
the unlawful act; and in such case, if, upon the trial 
ofa principal offender, she testify on behalf of the 





State, her evidence should be regarded as that of an 
accomplice.—STaTE Vv. McOor, Ohio, 39 N. E. Rep. 316, 

39. CRIMINAL LAW—Assault with Intent to Commit 
Rape.—The jury may not convict of an assault with in- 
tent to commit a crime, when it appears that the crime 
intended was in fact perpetrated by the person 
charged. In this case, if the prosecuting witness told 
the truth, the completed offense charged was com- 
mitted, and the defendant should not have been con- 
victed on such testimony ofa mere assault with in- 
tent to commit the offense.—STATE V. MITCHELL, Kan., 
88 Pac. Rep. 810. 


40. CRIMINAL LAW—Assault with Intent to Kill.—An 
essential element of the crime of assault with intent 
to commit murder is the actual intent to take life, and, 
when an offense is constituted by statute of an act 
combined with a particular and specific intent, proof 
of the intent is just as indispensable as proof of the 
act.—BOTSCH V. STATE, Neb., 61 N. W. Rep. 730. 


41. CRIMINAL Law — Embezzlement.—Evidence that 
defendant was in A county at a certain time, and there 
failed to pay over money collected by him as agent, 
and payable there according to his contract, without 
evidence that the collections were made in that 
county, or that a demand had there been made for the 
money so retained, will not sustain a conviction for 
embezzlement in such county.—DIx Vv. STATE, Wis., 61 
N. W. Rep. 760. 


42. CRIMINAL LAW — Conspiracy—False Maintenance 
of Suit.—On a trial for conspiring to falsely move and 
maintain a suit, the complaint in the suitis admis- 
sible to show an overt act in furtherance of the con- 
spiracy, as required by Pen. Code, § 184, providing that 
no agreement, except to commit a felony, amounts to 
a conspiracy, unless some act besides such agreement 
be done to effect the object of the conspiracy by a 
party to the agreement, though neither defendant was 
a party to the suit.—PEOPLE V. DANIELS, Cal., 38 Pac. 
Rep. 720. 


43. CRIMINAL LAW — Forgery—Name.—Where a con- 
tract is made and signed by ‘‘M. F. Higgins,” held 
forgery may be committed by changing, with intent 
to defraud, the second initial, “F.,’ to the letter “J.” 
in the name in the contract and in the signature to the 
contract, so that it reads “M. J. Higgins.’’—STATE Vv. 
HIGGINS, Minn., 61 N. W. Rep. 816. 

44. CRIMINAL LAW — Homicide — Self defense.—Ina 
prosecution for homicide it is admissible for the de- 
fendant having first established that he was assailed 
by the deceased, andin apparent danger, to prove 
that the deceased was a person of ferocity and violent 
disposition; and this for the purpose of showing either 
thut the defendant was acting in terror, and hence in- 
capable of that specific malice necessary to constitute 
murder in the first degree, or that he was in such ap- 
parent extremity as to make out a case of self-defense, 
or that the deceased’s purpose in encountering the 
defendant was deadly.—CARLETON V. STATE, Neb., 61 
N. W. Rep. 699. 

45. CRIMINAL LAW — Obscene Photograph.—One can- 
not be convicted, under an information charging her 
with having procured a certain obscene picture of her- 
self for the purpose of exhibition, loan and circulation 
upon evidence tending to show merely that she sat for 
such a negative, there being nothing to show her pur- 
pose in doing so.—PEOPLE v. KETCHUM, Mich., 61 N. 
W. Rep. 776. 

46. CRIMINAL Law—Seduction under Promise of Mar- 
riage.—One who induced a woman to have sexual in- 
tercourse with him, by promising that if she became 
pregnant he would marry her, is not guilty of seduc- 
tion ‘‘under promise of marriage.”—PEOPLE Vv. VAN 
ALSTYNE, N. Y., 39 N. E. Rep. 343. 

47, CRIMINAL PRACTICE — Assault—Variance.—Under 
an indictment charging gssault with intent to kill one 
cannot be convicted of assault with a deadly weapon 
with intent to do bodily harm.—STATE Vv. LARGENT, 
Wash., 38 Pac. Rep. 751. 
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48. DECEIT—Sale of Goods—Misrepresentations.—An 
action for damages on the ground of fraud cannot or- 
dinarily be based on representations of value, or of 
the price paid for the property by the seller, where 
there is no relation of confidence between the parties, 
and the property is subject to full inspection by the 
purchaser.—ELERICK v. REID, Kan., 38 Pac. Rep. 814. 

49. D DICATION -- Street — Acceptance. — Making a 
map of land and designating an avenue thereon, and, 
in deed a of part of the land, describing it as bounded 
by such avenue, as designated on the map, is a dedica- 
tion to the public, without a statement that by ‘‘ave- 
nue” was m@ant a public street.—PEOPLE Vv. UNDBR- 
HILL, N. Y., 39 N. E. Rep. 333. 

50. DEDICATION TO RAILROAD USES.—A railroad com- 
pany is not a public institution, in asense that would 
enable it to acquire title to land by parol dedication. 
—LOUISVILLE, ST. L. & T. RY CO. v. STEPHENS, Ky., 29 
S. W. Rep. 14. 

51. DEED BY INSANE PERSON — Validity.—A deed to 
his homestead made by an insane person and his wife, 
after he has been duly adjudged insane, and placed 
under guardianship, and a record thereof duly made 
in the Probate Court, while he is out on a temporary 
leave of absence, after having been confined in the in- 
sane asylum, is void, and conveys no title to the pur- 
chaser.—NEW ENGLAND LOAN & TRUST CO. V. SPITLER, 
Kan., 38 Pac. Rep. 799. 

52. DEED—Description.—A deed by F of a dwelling 
house and lot correctly described the premises. Her 
grantee gave a mortgage, in which the description by 
metes and bounds did not cover a strip two feet wide 
along one side of the premises, but stated that they 
were the same premises conveyed by F to the mort- 
gagor by duly-recorded deed of a certain date: Held, 
that the purchaser at foreclosure of such mortgage 
obtained title to the entire premises described in F’s 
deed ; though the complaint, the decree, and the deed 
to such purchaser omitted that part of the description 
inthe mortgage which referred to F’s deed.—BERN- 
STEIN V. NEALIS, N. Y., 39 N. E. Rep. 328. 

53. DIVORCE — Alimony. — Alimony should not be 
awarded a wife in installments during her life.—Mc- 
GECHIE v. MCGECHIE, Neb., 61 N. W. Rep. 692. 

&. DivorcE—Custody of Children.—Under Civ. Code, 
§§ 138, 189, empowering the court in divorce to provide 
forthe care and custody of the minor children, the 
court cannot require a defendant hnsband to pay 
money for the support of hischild to its legal guardian 
other than its mother.—SCHAMMEL V. SCHAMMEL, Cal., 
38 Pac. Rep. 729. 

55. EMINENT DOMAIN — Compensation.—A sum paid 
into court by a railroad company, on the award of 
damages made by commissioners as compensation for 
occupation by such railroad of land sought to be con- 
demned for railroad purposes, is, though the owner 
has appealed from the award, a just compensation, 
Within the meaning of Const. art. 3, § 14, providing that 
private property cannot be taken for public use with- 
out just compensation, and hence is sufficient to justify 
an order allowing the railroad company to take pos 
Session pending the appeal.—STATE Vv. MCHATTON, 
Mont., 38 Pac. Rep. 711. 

56. EVIDENCE — Corporate Officer.—Instruments 
Signed by a person as an officer of acorporation are 
admissible against him to prove that he was such offi 
cer.—PUTNAM V. GUNNING, Mass., 39 N. E. Rep. 347. 

57. EXECUTION—Exemptions.—A sheriff has no right 
tolevy on the exempt personal property of a debtor who 
is temporarily absent from the State. Under such cir- 
cumstances, the failure of the defendant, who has no 
knowledge of the levy, to claim his exemption, or de- 
mand the return of the property before actual sale by 
the sheriff, is not a waiver of his rights, and does not 
bar him from recovering from the sheriff the value of 
the property taken.—DENNIS V. BENFER, Kan., 38 Pac. 
Rep. 806. 

58. FRAUDULENT CONVEYANCE — Confidential Rela 
tions.—Members of a partnership cannot create in 





favor of another firm, of which they are the sole mem- 
bers, a preference, as against creditors, by making a 
mortgage on the property of the first mentioned firm, 
in its name, to that last named, unless, affirmatively, 
it is clearly shown that the transaction was free from 
fraud; and, the assignment of an account afterwards 
secured by such a mortgage entitles the assignee to no 
exemption from the operation of this requirement.— 
BONWIT V. HEYMAN, Neb., 61 N. W. Rep. 716. 

59. FRAUDULENT CONVEYANCE — Fraud.—The burden 
of proof, upon one attacking a conveyance by an in- 
solvent onthe ground that it is fraudulent, is not re- 
moved by the fact that the grantee therein was the in- 
solvent’s father.—ROCKLAND ©O. V. SUMMERVILLE, 
Ind., 39 N. E. Rep. 307. 

60. FRAUDS, STATUTE OF—Promise to Pay Another's 
Debt.—Where ‘one creditor agrees with another and 
with the debtor to pay the debt due such other 
creditor, in consideration of the transfer of the debtor's 
property to the promisor, the promise rests on a con 
sideration of such character as to makethe promise 
original, and take it out of the statute of frauds.— 
Frrst NaT. BANK OF SING SING v. CHALMERS, N. Y., 39 
N. E. Rop. 331. 


61. GaMING—Liability of Stakeholder.—All money or 
property placed in the hands of a stakeholder by par 
ties making a wager or bet must be regarded as de- 
posited in his hands without consideration, and be- 
fore delivery, to be returned on demand tothe depos- 
itor.—POLLOCK v. AGNER, Kan., 38 Pac. Rep. 781. 


62. GrFtT—Causa Mortis—Delivery.—A person 92 years 
old, and in poor health, was the owner of two promis 
sory notes, of the respective amounts of $600 and $300, 
and, being in the apprehension of death,wrote upon the 
back of the $600 note as follows: ‘‘Within six hundred 
dollars are to be paid after my death to my grandchild 
Karl Augst, with interest. 27 Jan., 1893. [Signed] 
Traugott Ritcher,”—and then delivered the note, so 
indorsed, to Augst. A similar indorsement and deliv 
ery was made of the $300 note, except the amount pay- 
able by the indorsement was $300. Richter died Feb- 
ruary 15, 1892: Held, that Augst, by such indorsement 
and delivery, acquired no title in or to the notes, or 
the sums payable thereon. — LOGENFEIL V. RICHTER, 
Minn., 61 N. W. Rep. 826. 

63. GIFT—Evidence.—On an issue as to whether the 
horse in suit had been given to plaintiff by his grand- 
father before its transfer to defendant, evidence of 
statements by the grandfather, without plaintiff's 
presence, claiming ownership and denying the gift to 
plaintiff, is hearsay.—DIxoOn v. ,LABRY, Ky., 29 8. W. 
Rep. 21. 

64. HiGHWAaY.— A board of county commissioners 
has no power to set aside its previous final and re- 
corded order establishing a highway. — BADGER v. 
MERRY, Ind., 39 N. E. Rep. 309. 

65. HOMESTEAD — Mortgage for Improvements.—A 
lien on a homestead for labor and materials for im- 
provements may be created by express contract.— 
WOLTERS V. TEXAS BLDG. & LOAN AS8s’N, Tex., 298. W. 
Rep. 51. : 

66. HUSBAND AND WIFE—Contract of Suretyship.— 
Where a wife pledges her personal property as security 
for her husband’s debt, she occupies the position of a 
surety, though the contract defining the terms of the 
pledge between the husband and the pledgee is not 
signed by her.—GOFF V. HAUKINS, Ind., 39 N. EK. Rep. 
294. 

67. HUSBAND AND WIFE—OConveyance by Hushband.— 
Where title to land, paid for by the wife, is, with her 
consent, taken in the name of herself and husband, 
they hold as tenants in common or joint tenants of the 
use during their joint lives; and a mortgage thereof by 
the husband and a foreclosure of it pass his interest 
only, the grantee becoming a tenant in common 
with the wife during the joint lives of husband and 
wife, and owner in fee in case the husband survives 
the wife.—HILES V. FISHER, N. Y., 39 N. E. Rep. 337. 
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68. INJUNCTION— Action in Another State.—Injunc- 
tion will lie to restrain a resident of the State from 
collecting from another resident, by means of garnish- 
ment proceedings in another ‘State, wages exempt by 
the laws of the State of their residence.—GRIGGS V. 
DocTOR, Wis., 61 N. W. Rep. 761. 

69. INSURANCE — Change of Ownership. — Where 
property is insured for the benefit of the mortgagee, 
as its interest may appear; and the mortgage has been 
duly foreclosed prior to the time of such insurance, 
and the premium paid by the mortgagee, but the time 
for redemption not having expired until a period sub- 
sequent to the insurance, held that the non-redemp- 
tion from the mortgage sale by the owner of the prem- 
ises.did not work an alienation of the property, so as 
to defeat the policy, but that an action might be main- 
tained in case of loss without notice to the insurance 
company of such non-redemption, and a notation 
thereof made on the policy, notwithstanding the policy 
provided that the mortgagee should notify the com- 
pany of any change of ownership in the property in- 
sured, and that it be so noted on the policy.—WaASsH- 
BURN MILL Co. V. FIRE ASS’N OF PHILADELPHIA, Minn., 
61 N. W. Rep. 828. 

70. INSURANCE— Conditions — Mortgage.— Where an 
insurer incumbers his personal property by a chattel 
mortgage after such property has been insured,—and 
contrary to the provisions of the insurance policy,— 
he may nevertheless recover the value of the insured 
property destroyed if at the time of its destruction it 
was free from the lien of the mortgage.—OMAHA FIRE 
Ins. CO. v. DIERKS, Neb., 61N. W. Rep. 740. 


71. INSURANCE—Notice of Loss.—The right of an in- 
surance company to notice of loss is aright which the 
company may waive, and when the insurer denies all 
liability for the loss, and refuses to pay the same, and 
places such denial and refusal upon grounds other 
than the failure of the insured to give notice of the 
loss, such denial and refusal avoid the necessity of 
such notice.—OMAHA FIRE INS. CO. Vv. DIERKS, Neb., 
61 N. W. Rep. 744. 

72. INTOXICATING LIQUORS.—Where the warrant for 
seizure of liquors must set out ‘‘the person believed to 
be the owner, possessor, or keeper of such liquors” 
(Pub. St. ch. 100, § 32), liquors owned and kept by, and 
in possession of, a corporation, and intended by its 
directors to be sold lawfully in its drug store, but 
which are intended to be and are sold unlawfully by 
its manager, without the knowledge or consent of the 
directors, are subject to forfeiture under a complaint 
charging that they were kept and intended for sale by 
such manager contrary to law.— COMMONWEALTH v. 
INTOXICATING LIQUORS, Mass., 89 N. E. Rep. 318. 


73. JUDGMENT.—In the absence of statute, a Circuit 
Court has no power on motion to vacate a judgment 
rendered at a preceding term of court. — WILLIAM 
DEERING & CO. V. CREIGHTON, Oreg., 38 Pac. Rep. 710. 

74. JUDGMENT BY DEFAULT. — Where no appeal was 
taken from an order overruling an application to set 
aside a judgment by default, and the case was not con- 
tinued to the next term, such order is a final judgment, 
and no amendment of the application at a subsequent 
term should be allowed.—ALBANY SAND CO. v. MCEL- 
WAINE-RICHARDS CoO., Ind., 39 N. E. Rep. 297. 


75. LANDLORD AND TENANT—Fixtures.—Where a ten- 
ant removes the pillars, partitions, sewers, and floors 
inthe building occupied by him, replacing them by 
others more expensive, but considered by him better 
suited to his business, the latter do not thereby be- 
come trade fixtures, subject to removal by him on the 
termination of the lease.—FELCHER Vv. MCMILLAN, 
Mich.,61N. W. Rep. 791. 


76. LANDLORD AND TENANT.—Lease to Member of Firm. 
—Where a landlord, knowing that his store is wanted 
by a firm of four persons in which to carry on their 
business, makes alease to one of them, and two of the 
others sign as sureties, and the other is in no way a 
party to the lease, only the one named as lessee can 





sue for breach of the lease.—BURWITZ Vv. JEFFERS, 
Mich.,61 N. W. Rep. 784. 

71. LYEN FOR RAILROAD WORK. — The lien given by 
act March 9, 1889, §6, to persons performing labor ip 
the construction of a railroad, is measured by the reg. 
sonable value of such labor, and not by the terms of 
the contract between the laborer and the contractor,— 
CHAPMAN V. ELGIN, J. & E. Ry. Co., Ind., 39 N. E. Rep, 
289. 


78. LIMITATIONS—Fraud.—An action upon any agree- 
ment, contract, or promise in writing is barred in five 
years after the cause of action accrued.—STINSON y, 
AULTMAN, MILLER & Co., Kan., 38 Pac. Rey® 788. 

79. LIMITATIONS — New Promise.—In an action ona 
promise to pay a pre existing debt, an action on the 
original debt being barred, the complaint must show 
that defendant was, in the first instance, liable to pay 
the original debt.—MEYER V. ZOTEL’S ADM’R, Ky., 298. 
W. Rep. 28. 

80. LoGs AND LOGGING—Action on Contract.—In an 
action to recover for logs cut by plaintiff for defendant 
under a contract calling for logs of a certain standard, 
where it appears that some logs below that standard 
were accepted by defendant, plaintiff may recover 
their reasonable market value.—BRESNAHAN V. Ross, 
Mich., 61 N. W. Rep. 793. 


81. MASTER AND SERVANT—Negligence.—A helper in 
a switch yard, whose duty is to catch and couple cars 
in the yard, and who, in the exercise of that duty, goes 
upon a car at night, just after it has been inspected, 
and who is killed by reason of a defect in the brake, is 
not guilty of contributory negligence, for failing to 
inspect the brake before using it, since he has not the 
same opportunity of inspection as a brakeman.— 
CHICAGO & E. I. R. CO. v. KNEIRIM, IIl., 39 N. E. Rep: 
324. 

82. MASTER AND SERVANT — Negligence. — A railroad 
company is not liable to a brakeman for injuries sus- 
tained by running into a clearance post, after jumping 
off a train, in the nighttime, to adjust a switch, where 
the post was a necessary appliance to the road, and 
was placed in the position it should occupy, and the 
brakeman knew that such post were used along the 
company’s road.—SCIDMORE v. MILWAUKEE, L. 8S. & 
W. Ry. Co., Wis.,61 N. W. Rep. 765. 

88. MECHANIC’S LIEN — Petition to Enforce. — Where 
a contractor constructs a building as one job, for an 
entire price, under a special verbal contract therefor, 
the petition to enforce his lien thereon need not set 
out in detail the material furnished and work per- 
formed.—TEexXAS STATE FAIR & DALLAS EXPOSITION 
ASss’N V. CARUTHERS, Tex., 298. W. Rep. 48. 

84. MORTGAGE. — When a debt is payable on a day 
certain, the creditor is not required to accept payment 
before that day; and he loses no rights, nor does the 
debtor gain any, because of a tender made before the 
debt matured.—MOORE V. KIME, Neb., 61 N. W. Rep. 
736. 

85. MORTGAGE BY MARRIED WOMAN — Validity.— 
Under Rev. St. 1889, § 6864, which enables a married 
woman to contract, a mortgage by a married woman 
on land which she owned, but which was not her sepa- 
rate property, as defined by section 6869, though void 
asa conveyance, because her husband did not join 
therein, as provided by section 2396, is good as a con- 
tract to convey or an equitable mortgage.—BROWN V. 
DRESSLER, Mo., 298. W. Rep. 13. 

86. MORTGAGE—Foreclosure Sale Price.—“‘Inadequacy 
of price, taken alone, is seldom, if ever, sufficient to 
authorize the setting aside of a sheriff’s sale; yet great 
inadequacy of price is acireumstance which courts will 
always regard with suspicion, and in such case slight 
additional circumstances only are required to author- 
ize the setting aside of the sale.”,—FOWLER Vv. KRUTZ, 
Kan., 38 Pac. Rep. 808. 

87. MORTGAGE— Registration. — Gen. St. § 1422, pre 
scribing that “all conveyances of real estate, or of aby 
interest therein, and all contracts creating or evi 
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dencing any incumbrance upon real estate, shall be by 
deed,” and section 1439, requiring deeds and mort- 
gages to be recorded, and making the record construct- 
ive notice,do not include assignment of mortgages 
within their provisions.—HOWARD V. SHAW, Wash., 38 
Pac. Rep. 746. 

88. MORTGAGE—What Constitutes. —Execution was 
levied against a leasehold owned by defendants as co- 
partners with another, and defendants assigned their 
interest to plaintiff, under agreement that he should 
purchase at the sale, with money partly furnished by 
defendants, and reconvey to them on payment by 
them of additional sums, in default of which, defend- 
ants, who were left in possession, should become 
plaintiff's tenants, holding over without permission 
and subject to removal: Held, that the relation be- 
tween plaintiff and defendants was that of mortgagors 
and mortgagee, and that, on default made, plaintiff 
eapnot recover in summary proceedings to obtain 
possession.—ANDERSON V. SMITH, Mich., 61 N. W. Rep. 
78. 

89. MUNICIPAL CORPORATIONS — School Districts. — 
Article 1, § 6, of the general law governing municipal 
corporations, provides that, in case of organization 
under it, all laws in conflict with it shall no longer be 
applicable to the municipality so organized, but that 
alllaws and parts of laws not inconsistent therewith 
shall continue applicable: Held, that where a city, 
under a special charter, reorganized under the gen- 
eral law, the provisions of the city charter creating 
the municipal territory into a common-school district, 
and providing for its government as such, remained in 
force, since the said general law contains no provision 
on the subject of schools.—SMITH V. MALONE, III., 39 
N.E. Rep. 319. 

9. MUNICIPAL WARRANTS— Negotiability.— The war- 
rants of a municipal corporation are not negotiable in- 
struments. They do not constitute a new debt, or evi- 
dence of a new debt, but are only the prescribed 
means devised by law for drawing money from the 
treasury.—STATE V. COOK, Neb.,61 N. W. Rep. 693. 

91. MUTUAL BENEFIT SOCIETY—Validity of Rules.—A 
rule of a benefit society,to which members subscribe 
on being admitted, providing that the executive com- 
mittee shall have power to pass on all death claims 
and that its decision after a hearing shall be binding 
on the claimant unless an appeal is taken to the highest 
council of the order, and that the decision on appeai 
shall be final, and that no suit in law or in equity shall 
be commenced by any member or beneficiary against 
such council, is not invalid as against public policy.— 
FILLMORE Vv. GREAT CAMP OF KNIGHTS OF MACCABEES, 
Mich.,61 N. W. Rep. 785. 

92. NEGLIGENCE.— Action against Lessee. — Com- 
plaint construed as stating a cause of action against a 
lessee for damages resulting from negligence in the 
care of the demised premises, and not for the breach 
of the covenant “to surrender the premises atthe ex- 
Piration of the term in as good condition and repair as 
when he took them, reasonable wear and tear and 
damages by the el ts alone excepted.”—WRIGHT 
Vv. TILESTON, Minn., 61 N. W. Rep. 823. 

93. NEGLIGENCE— Navgiable Waters— Prescriptive 
Rights.—Where a person has maintained adam for 
over 50 years on anavigable river used for the float- 
age of logs, persons injuring the dam, by reason of 
their negligence in handling the logs, are liable to the 
Owner of the dam forthe injuries.—JAMES v. CARTER, 
Ky., 298. W. Rep. 19. 

%. NEGLIGENCE—Obstruction of Highway.—The fact 
that defendant, in digging a ditch along a public way, 
tapping the private sewer of C, violated a city ordi- 
nance intended to prevent the use of the public sewer 
without payment of the imposed tax, does not give a 
right of action to one whose horse was injured by the 
negligent doing of the work.—ZIMMERMAN VY. BAUR, 
Ind., 39 N. E. Rep. 299. 

%. NEGLIGENCE—Dangerous Premises.—One who in- 
duces another to enter with him a place known to him 








to be dangerous, without warning that other thereof, 
is liable for any injuries caused thereby.—BAaKER V. 
TIBBETTS, Mass., 39 N. E. Rep. 350. 

96. NUISANCE — Surface Water.—No right of action 
accrues for injury arising from the natural flow or 
drainage of water from the premises of one upon or 
through the premises of another. — LIVEZEY Vv. 
SCHMIDT, Ky., 29S. W. Rep. 25. 

97. NEGOTIABLE INSTRUMENT—Indorsement of Note. 
—An indorsement of a debtor’s demand note, given as 
security for a past-due debt, is without consideration 
where the creditor merely agrees to extend payment 
tillhe wants the money.—STRONG V. SHEFFIELD, N. 
Y., 39 N. E. Rep. 330. 

98. OFFICE AND OFFICERS—City Council—Removal.— 
Under 1 Gen. St. § 665, providing that, ifa conncilman 
is absent from three consecutive meetings of the town 
council without its permission, the council may de- 
clare his office vacant, a vacancy can be declared only 
for the cause stated, its mention implying the exclu- 
sion of all others.—STATE V. MAYOR, ETC., OF CITY OF 
BALLARD, Wash., 38 Pac. Rep. 761. 


99, PARTNERSHIP — Power of Partner.—While a mem- 
ber of a partnership engaged in the banking business, 
designated and appointed to act as cashier, has a legal 
right to transact all business within the inherent 
powers of such an officer, in determining his author- 
ity to bind the partnership by a particular act or by a 
course of dealing, usages and customs that have not 
received judicial sanction must yield to legislative ex- 
pressions, and to the decisions of the courts, when in 
conflict therewith.—NOYES v. CRANDALL, 8. Dak., 61 
N. W. Rep. 806. 

100. PLEADING—Action on Note—Payment.—In an ac- 
tion on a promissory note, payment cannot be proved 
under a general denial.—STUDEBAKER BROS. MANUF'G 
Co. v. LANGSON, Wis., 61 N. W. Rep. 773. 

101. PUBLIC Lanps — Homestead Entry.—Under Rev. 
St. U. 8. § 2296, providing that “no lands acquired un- 
der this chapter (on homestead) shall in any event be- 
come liable to the satisfaction of any debt contracted 
prior to the issuing of the patent therefor,” land so 
acquired is not liable for a debt contracted after final 
proofs were made by the applicant and the receipt en- 
titling him toa patent was issued, but before the is- 
suance of the patent.—BARNARD V. BOLLER, Cal., 38 
Pac. Rep. 728. 

102. RAILROAD COMPANIES—Injuries at Crossings.—It 
is gross negligence for a railroad company to allow its 
cars tobe “kicked” across a crowded street crossing, 
where no watchman is stationed, without sounding a 
whistle or bell.—PELTIER V. LOUISVILLE & N. R. Co., 
Ky., 298. W. Rep. 30. 


103, RAILROAD COMPANY — Street Railway Company— 
Frightening Horses.—One driving along a street, be- 
side railroad tracks thereon, with knowledge thata 
train was likely to pass, and that his horses were 
afraid of cars, cannot recover for injuries caused by 
the frightening of the horses; he having had an op- 
portunity to remove them to a safe distance, and fail- 
ing so to do.—MooRE v. Kansas OCiTy & I. RAPID 
TRANSIT Ry., Mo., 29S. W. Rep. 9. 

104. RAILROAD COMPANY — Street Railway — Death of 
Child.—In an action against a street railway company 
for the death of a child through the negligence of the 
compuny, the question of whether the mother exer- 
cised reasonable care ovei the child was for the jury.— 
POWERS’ ADM’R V. Quincy & B. ST. Ry. Co., Mass., 39 
N. E. Rep. 345. 

105. REPLEVIN — Demand.—Where a defendant in re- 
plevin did not come into possession of the property 
rightfully, or when he contests the case on the trial on 
an affirmative claim of right to the possession of the 
property, it is not necessary for the plaintiff to make 
proof of demand and refusal, in order to recover costs. 
—WILCOX V. BEITEL, Neb. #61 N. W. Rep. 723. 

106. REPLEVIN—Counterclaim.—In replevin by a pur- 
chaser of personal property at sheriff’s sale, who was 
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not the execution plaintiff, against one in possession 
and claiming to be the owner by purchase, from the 
execution debtor, defendant cannot plead as a coun- 
terclaim facts showing that the sheriff’s sale was void 
or voidable for irregularities.—SHIPMAN COAL-MIN. & 
MANUF’G Co. V. PFEIFFER, Ind., 39 N. E. Rep. 291. 

107. RES JUDICATA — Claims in Different Rights.—A 
judgment in an action for partition, wherein plaintiff 
claimed title as a widow, and as heir of her children, 
is not a bar to an action by her for the recovery of the 
same land, in which she eiaims title as grantee of a 
purchaser from her husband; such purchaser not hav- 
ing beena party to the prior action, and the deed 
from him having been executed after the commence- 
ment of the prior action.—KITTs Vv. WILLSON, Ind., 39 
N.E. Eep. 313. 

108. SALE — Conditional Sale—Contract.—A printed 
form of contract for the sale of an electrical plant, pro- 
viding by certain typewritten matter attached thereto 
for partial payments of the purchase price in cash and 
in notes secured by a chattel mortgage on the prop- 
erty to be sold, but containing in the body thereof a 
clause that “the title tothe plant shall not pass from 
the company tothe purchaser until it is fully paid for 
as per contract,” is one evidencing a conditional sale 
of the property covered by it.—EDISON GENERAL 
ELECTRIC Co. V. WALTER, Wash., 38 Pac. Rep. 752. 


109. SALE—Conditional Sales—Rescission.—Act 1889, p. 
117, ch. 81, §§ 1,4, provides that, if personal property is 
sold on condition that the title remains in the vendor 
until paid for, the vendor must, on regaining posses- 
sion for default, advertise and sell it within 10 days 
and that if he fails to do so he is liable to the vendee 
for the amount of the price paid: Held, that a vendor 
who has regained possession on replevin, which is 
contested by the vendee, has not, pending the action, 
the possession contemplated in the act for the purpose 
of sale.—LEIBERMAN V. PUCKETT, Tenn., 298. W. Rep. 
6. 

110. SALES — Written Contract. — Where the written 
contract for the sale of a business was precise in its 
terms, and formally drawn, it was error to admit parol 
evidence of an agreement alleged to have been col- 
lateral with it, in which the vendor agreed not to en 
gage in the same business in that city, there being no 
reference to such an agreement in the written con- 
tract.—GORDON V. PARKE & LACY MACHINERY CO., 
Wash., 38 Pac. Rep. 755. 


111. SET OFF OF JUDGMENTS.—Under Mill, & V. Code, 
§ 3635, providing that judgments of the same court, 
rendered in actions between the same parties, may be 
set off against each other, a set-off of judgments ren- 
dered in different and independent actions will not be 
allowed, in derogation of an attorney’s lien for serv- 
ices in obtaining one of said judgments.—ROBERTS V. 
MITCHELL, Tenn., 29S. W. Rep. 5. 


112. SPECIFIC PERFORMANCE—Assignment by Heir of 
Expectancy.—The expectancy of an heir in an ances- 
tor’s estate may become the subject of contract, and 
may be assigned in equity. Courts of equity will up- 
hold such an agreement of an heir apparent, where it 
is fairly made, and for an adequate consideration. If 
no unjust advantage is taken of the necessities or in- 
diacretion of the heir, and if the agreement is not un- 
conscionable, and is not obtained by fraud or oppres- 
sion, it may be enforced in equity after the death of the 
ancestor.—CLENDENING V. WYATT, Kan., 38 Pac. Rep. 
792. 

113. TAXATION — Exemptions. — Any person or cor- 
poration claiming immunity from the common bur- 
dens of taxation, which should rest equally upon all, 
must bring himself or itself clearly within the exemp- 
tion, and hence a provision creating an exemption 
from taxes must be construed strictly.—STAHL Vv. KAN- 
SAS EDUCATIONAL ASS’N OF METHODIST EPISCOPAL 
CHURCG, Kan., 38 Pac. Reff. 796. 

114. TAXATION—Warrant.—The warrant required by 
law to be attached to a tax list, when it is delivered to 





a county treasurer for collection, is the source of hig 
power and authority to resort to the proceedings pro. 
vided by statute for enforcing the collection of the 
taxes, when it becomes necessary so to do. If no 
warrant is so attached, he lacks the authority to com- 
pei the payment of the taxes.—REYNOLDS V. FIsHER, 
Neb., 61 N. W. Rep. 695. 


115. TRESPASS BY RAILROAD COMPANY.—The fact that 
timber growing on adjoining premises stands close to 
a railroad company’s right of way, and for that reason 
only might fall upon the tracks, does not justify the 
company in entering upon the premises and cutting 
down the timber.—TOLEDO, ST. L. & K.C. R. Co. y. 
LOOP V. INDIANA, 39 N. E. Rep. 306. 


116. TRIAL—Competency of Juror.—Impressions or 
opinions, which are not of a fixed and positive char- 
acter received from rumor or newspaper statements, 
do not disqualify a juror who appears to be free from 
bias or prejudice, and whose mind is open toa fair 
consideration of the testimony to be offered.—STATE Y, 
TREADWELL, Kan., 38 Pac. Rep. 799. 

117. TRIAL—General and Special Verdict.—In an action 
by a creditor of a decedent’s estate, to charge defend- 
ant as administrator de son tort with property of dece- 
dent converted to his own use, the jury returned a 
general verdict for defendant, and also specially found 
that he had converted certain property belonging to 
decedent: Held, that as the general verdict carried 
with it the inference that plaintiff was not a creditor 
of decedent, the special finding was not in irreconcil 
able conflict with the general verdict, and thereforea 
judgment for plaintiff forthe value of such property 
Was erroneous.—BURKE V. GARDNER, [nd., 39 N. E. 
Rep. 290. 

118. TRIAL—Reception of Evidence.—Upon an offer 
to prove certain facts, if a pending question is per- 
mitted to be answered, such question should be 80 
clearly pertinent that a favorable, relevant answer 
thereto must obviously tend to establish the existence 
of some fact material to the issues being tried. If 
these essentials are lacking in the question propound- 
ed, they cannot be supplied by mere offers to make 
proofs foreign to the scope of such question.—CUTTING 
Vv. BAKER, Neb., 61 N. W. Rep. 726. 

119. WATERS—Surface Water—Railroad Compapy.— 
A party has no right to gather up surface water, and 
discharge it onthe land of another, to his damage. 
Subject to this limitation he has the right to drain and 
dispose of such water as he sees fit.—BUNDERSON V. 
BURLINGTON & M. R. R. Co., Neb., 61N. W. Rep. 72. 

120. WILL—Acceptance of Testamentary Provisions. 
—One who accepts benefits under a will must, asa 
rule, conform to all of its provisions, and renounce 
every right inconsistent therewith.—GODMAN v. CON- 
VERSE, Neb., 61 N. W. Rep. 756. 

121. WILL—Property Devised.—Testator, after giving 
to his nephew, O, all his land, and the proceeds in 
case it was sold, and providing for the payment of his 
debts, gave him all the money arising from the sale of 
his stock, of every kind, and all his ‘‘loose property,” 
which he directed to be sold: Held, that 0 took all of 
testator’s personalty, including money on deposit and 
choses in action.—FRY Vv. SHIPLEY, Tenn., 28 8. W. 
Rep. 6. 

122. WILL—Undue Influence—Mental Capacity.—On 
a will contest, evidence of a statement by deceased 
that he made the will as he did to secure peace at 
home is admissible, under an issue of devisavit vel non, 
to show testator’s mental conditiou at the time the 
will was made.—PEERY V. PEERY, Tenn., 29S. W. Rep. 
1. 

123. WITNESS—Credibility.—It is not error to refuse t0 
charge that when a party calls his opponent as a wit- 
ness he holds him out as worthy of credit, as his credi 
bility must be considered in view of his character, in- 
telligence, and interest in the case, and the manner i 
which he testifies.—GARNY V. KaTz, Wis., 61 N. W 
Rep. 763. 





